IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

FORBA HOLDINGS, LLC,
Plaintiff,
V. Civil Action No:

ZURICH AMERICAN INSURANCE
CO,,

Defendant.

N N e’ e’ e e e e e e

COMPLAINT

Comes now, Plaintiff, FORBA Holdings, LLC (“FORBA”) and, for its Complaint
against Defendant, alleges and avers as follows:

Preliminary Statement

1. The Defendant in this case, Zurich American Insurance Company
(“Zurich™), is a large liability insurance company that collected substantial premiums in
exchange for a contractual commitment to provide broad insurance coverage protecting
FORBA and other insureds against losses arising from third-party claims based upon
alleged wrongful acts. This action arises from Zurich’s refusal to honor the promises in
its insurance policies wherein it agreed to cover FORBA for costs and losses arising from
the defense and settlement of governmental investigations into alleged wrongful acts.
The investigations raised claims squarely within the Zurich insurance policies covering
FORBA and other insureds, and no exclusion in the policies applies to bar or limit

coverage. Zurich’s wrongful refusal to reimburse FORBA for defense costs and
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settlement payments incurred in connection with the investigations has forced FORBA to
file this action for breach of contract and declaratory judgment.
Parties

2. Plaintiff FORBA, a wholly owned subsidiary of Small Smiles Holding
Company, LLC (“SSHC”), is a limited liability company organized under the laws of the
State of Delaware and having its principal place of business at 618 Church Street, Suite
520, Nashville, Tennessee 37219. FORBA and its officers and directors are insureds
under the Zurich policies at issue in this case. In September 2006, FORBA acquired the
assets of a dental management business, including 50 management services agreements
with dental centers across the country (the “Small Smiles Dental Centers”).

3. Defendant Zurich, upon information and belief, is a corporation organized
under the laws of the State of New York, with its principal place of business at 1400
American Lane, Schaumburg, Illinois 60196. Zurich is a liability insurance company
engaged in the business of selling insurance contracts covering commercial entities such
as Plaintiff in the State of Tennessee and elsewhere.

Jurisdiction and Venue

4, This Court has jurisdiction over this action pursuant to 28 U.S.C. §
1332(a)(1) because Plaintiff and Defendant are citizens of different states and the matter
in controversy exceeds $75,000, excluding interest and costs. More particularly, Plaintiff
is a citizen of Tennessee and Delaware, and Defendant, upon information and belief, is
not a citizen of Tennessee or Delaware.

5. This Court has personal jurisdiction over Zurich pursuant to Tennessee

Code Annotated section 20-2-201 because Zurich, upon information and belief, conducts
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business in the State of Tennessee and within this district, including the business of
entering into insurance contracts with Tennessee corporations, and the cause of action
arises in Tennessee.

6. Venue is proper in this district under 28 U.S.C. 88 1391 (a) and 1391(c).

FACTUAL ALLEGATIONS

7. Plaintiff incorporates by reference, as if fully set forth herein, the
allegations in paragraphs 1 — 6 above.

The Federal and State Investigations

8. In November 2007, FORBA and certain Small Smiles Dental Centers that
it manages became the subject of a series of negative media reports, including a segment
on Good Morning America.

0. Shortly thereafter, FORBA and certain Small Smiles Dental Centers
received a series of claims, in the form of subpoenas, civil investigative demands, and
other formal process, related to investigations initiated by the Office of the Inspector
General, U.S. Department of Health and Human Services (“OIG-HHS”), the United
States Department of Justice, and various State Attorneys General and State Boards of
Dental Examiners.

10. The governmental investigations focused on allegations that FORBA,
certain Small Smiles Dental Centers, and certain individuals committed wrongful acts in
connection with claims for dental services submitted for payment to Medicaid and the
State Children’s Health Insurance Program. The allegations under investigation included
whether FORBA engaged in the following wrongful conduct beginning in September

2006:
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@) “causing claims to be submitted by the Centers for reimbursement
for performing pulpotomies that were not medically necessary and/or were
performed in a manner that did not meet professionally recognized standards of
care;”

(b) “causing claims to be submitted by the Centers for reimbursement
for placing crowns that were not medically necessary and/or were performed in a
manner that did not meet professionally recognized standards of care;”

(c) “causing claims to be submitted by the Centers for reimbursement
for the administration of anesthesia (including, without limitation, nitrous oxide)
that was not medically necessary, that was performed in a manner that did not
meet professionally recognized standards of care, and/or was administered by an
unlicensed, non-certified, or otherwise unauthorized individual;”

(d) “causing claims to be submitted by the Centers for reimbursement
for extractions that were not medically necessary and/or were performed in a
manner that did not meet professionally recognized standards of care;”

(e) “causing the Centers to fail to obtain informed consent for certain
dental procedures and services;”

()] “causing claims to be submitted by the Centers for reimbursement
for fillings that were not medically necessary and/or were performed in a manner
that did not meet professionally recognized standards of care;”

(9) “causing claims to be submitted by the Centers for reimbursement
for sealants that were not medically necessary and/or were performed in a manner

that did not meet professionally recognized standards of care;”
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(h) “causing claims to be submitted by the Centers for reimbursement

for radiographs (i.e., x-rays) that were not medically necessary, were performed in

a manner that did not meet professionally recognized standards of care, and/or

were administered by an unlicensed, non-certified, or otherwise unauthorized

individual;” and

Q) “causing claims to be submitted by the Centers for reimbursement

for behavior management techniques, including without limitation those

techniques involving a papoose board, that were not medically necessary and/or

were performed in a manner that did not meet professionally recognized standards

of care.”

11. FORBA denied the allegations, and FORBA incurred substantial costs in
defending against the government investigations.

12. On January 15, 2010, FORBA signed a settlement agreement with the
United States Department of Justice and OlIG-HHS whereby FORBA agreed to make a
structured settlement payment of $14,285,644.75 (plus interest) to the United States, in
exchange for a release of claims against it, its current officers and directors, its parents,
subsidiaries, and affiliates, and the Small Smiles Dental Centers arising from the alleged
wrongful conduct. FORBA also agreed to pay attorneys’ fees in the aggregate amount of
$182,183.52 to three relators that filed qui tam actions alleging wrongful acts on the part
of FORBA, as well as other defendants. Given, among other things, the number of
submitted claims potentially at issue and the continued costs and disruption of the

investigations, the amount of the settlement was reasonable.
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13. Pursuant to settlement agreements with each of the states and the District
of Columbia, FORBA agreed to pay the aggregate amount of $9,714,355.25 (plus
interest) to Alabama, Arizona, Colorado, Connecticut, District of Columbia, Georgia,
Idaho, Indiana, Kansas, Kentucky, Maryland, Massachusetts, Nebraska, Nevada, New
Hampshire, New Mexico, New York, Ohio, Ohio, Oklahoma, Pennsylvania, South
Carolina, Texas, and Virginia in exchange for a release of claims against it, its current
officers and directors, its parents, subsidiaries, and affiliates, and the Small Smiles Dental
Centers arising from the alleged wrongful conduct. Given, among other things, the
number of submitted claims potentially at issue and the continued costs and disruption of
the investigations, the amount of the settlement payments to the Medicaid Participating
States was reasonable.

The Insurance Policies Covering Plaintiff

14, Zurich sold to SSHC a “Private Solutions-Enhanced” insurance policy
covering SSHC, FORBA, the Small Smiles Dental Centers, and other insureds bearing
policy number 9140750-00 and having a policy period of December 13, 2006 through
December 13, 2007 (the “2006-2007 Policy”). The 2006-2007 Policy has an applicable
limit of liability of $10,000,000 incepting above a $75,000 self-insured retention. A true
and correct copy of the 2006-2007 Policy is attached to this Complaint as Appendix A.

15.  The 2006-2007 Policy was renewed by Zurich under policy number
9140750-00 for the period December 13, 2007 through December 13, 2008 (the “2007-
2008 Policy”). The 2007-2008 Policy also has an applicable limit of liability of

$10,000,000 incepting above a $75,000 self-insured retention. A true and correct copy of
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the 2007-2008 Policy is attached to this Complaint as Appendix B. The 2006-2007
Policy and the 2007-2008 Policy will be referred to herein collectively as the “Policies.”

16. The Policies contain a Company Reimbursement Coverage insuring
agreement, which provides as follows:

The Insurer shall pay on behalf of the Company all Loss for
which the Company grants indemnification to the Insured
Persons, as permitted or required by law, and which the
Insured Persons become legally obligated to pay on account
of any Claim first made against them, individually or
otherwise during the Policy Period or, if exercised, during
the Extended Reporting Period, for a Wrongful Act taking
place before or during the Policy Period.

17. The Policies contain a Company Liability Coverage insuring agreement,
which provides, in pertinent part, as follows:

[T]he Insurer shall pay on behalf of the Company all Loss
for which the Company becomes legally obligated to pay
on account of any Claim first made against the Company
during the Policy Period, or if exercised, during the
Extended Reporting Period, for a Wrongful Act taking
place before or during the Policy Period.

18.  The Policies’ definition of “Company” includes FORBA and the Small
Smiles Dental Centers.

19.  The Policies define “Loss,” in pertinent part, to mean “damages,
judgments, settlements, and Defense Costs,” and the Policies define “Claim” as:

1) a written demand for monetary damages or other
relief;

2 a civil proceeding commenced by the service of a
complaint or similar pleading;

3) a criminal proceeding commenced by the return of
an indictment;
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4) a formal administrative or regulatory proceeding
commenced by the filing of a notice of charges, formal
investigative order or similar document;

against any Insured Person or, with respect to Insuring
Agreement C., against the Company for a Wrongful Act,
including any appeal therefrom.
20. The Policies also contain numerous other provisions and grants of
insurance coverage for the benefit and protection of FORBA and the other insureds, for

which Zurich was paid substantial premiums.

Defendant’s Refusal to Honor
Its Policy Obligations To Plaintiff

21.  The subpoenas, civil investigative demands, other formal process, and
demands for monetary damages related to the government investigations were Claims
within the meaning of the Policies.

22.  The first of the Claims, in the form of a subpoena, was served in
November 2007, within the policy period of the 2006-2007 Policy, and was timely
reported by FORBA to Zurich within 60 days after the end of the policy period of the
2006-2007 Policy.

23.  FORBA kept Zurich apprised of material events in the defense of the
government investigations and also with respect to settlement discussions and responded
fully to Zurich’s requests for documents and other information.

24.  Zurich has acknowledged to FORBA that the first subpoena was timely
reported to Zurich under the 2006-2007 Policy and that -- if subpoenas constitute Claims
for purposes of coverage -- then all subsequent subpoenas, civil investigative demands,

other formal process, and demands for monetary damages therefore relate back and are
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deemed to have been first made within the policy period of the 2006-2007 Policy.
Zurich, however, wrongfully has denied that subpoenas constitute Claims.

25. Zurich instead maintains that the notices of subpoenas, civil investigative
demands, other formal process, and other information provided by FORBA to Zurich in
February 2008 and thereafter were reports of circumstances that could give rise to a
Claim or Claims, within the meaning of Section 1V.B.6 of the 2007-2008 Policy. Zurich
wrongfully contends that no Claim was made within the meaning of the Policies until the
United States Department of Justice sent FORBA a draft settlement dated August 6, 2009
and that, as result, there is no coverage for the defense costs incurred by FORBA prior to
August 6, 2009. Based upon its contention that the August 6, 2009 draft settlement was
the first Claim made against the insureds, Zurich has advised FORBA that it considers
such Claim to relate back to and to have been timely reported under the 2007-2008
Policy.

26.  The defense costs incurred by FORBA and the settlement payments
agreed to by FORBA to resolve the government Claims are in amounts that exceed the
$75,000 self-insured retentions contained in the Policies.

217. FORBA properly demanded that Zurich honor the promises made in the
Policies and pay for the defense costs incurred by FORBA in connection with the
government investigations and the settlement payments agreed to by FORBA to resolve
the government investigations.

28.  The Policies are insurance contracts pursuant to which Zurich was paid
substantial premiums in exchange for providing broad insurance coverage to FORBA and

other insureds for costs and losses arising from the defense and settlement of covered
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Claims. Zurich wrongfully has refused to reimburse FORBA under either the 2006-2007
Policy or the 2007-2008 Policy for the defense costs incurred in connection with the
government investigations and the settlement payments made and to be made to resolve
the government investigations and wrongfully has repudiated its coverage obligations to
FORBA.

COUNT I: BREACH OF CONTRACT

29. Plaintiff incorporates by reference, as if fully set forth herein, the facts set
forth in paragraphs 1-28 above.

30. Zurich’s refusal to pay for the defense costs incurred by FORBA in
connection with the government Claims and for settlement payments made and to be
made by FORBA to resolve the government Claims constitutes a wrongful repudiation of
its coverage obligations under the 2006-2007 Policy and is a breach of the 2006-2007
Policy.

31.  Asaresult of Zurich’s breach of the 2006-2007 Policy, FORBA has
sustained and will continue to sustain substantial damages, in an amount to be established
at trial, for which Zurich is liable to FORBA.

32. Alternatively, to the extent that the government Claims relate back to the
2007-2008 Policy, Zurich’s refusal to pay for the defense costs incurred by FORBA in
connection with the government Claims and for settlement payments made and to be
made by FORBA to resolve the government Claims constitutes a wrongful repudiation of
its coverage obligations under the 2007-2008 Policy and is a breach of the 2007-2008

Policy.

-10 -
Case 3:10-cv-01018 Document1 Filed 10/28/10 Page 10 of 14 PagelD #: 10



33.  Asaresult of Zurich’s breach of the 2007-2008 Policy, FORBA has
sustained and will continue to sustain substantial damages, in an amount to be established
at trial, for which Zurich is liable to FORBA.

COUNT II: DECLARATORY JUDGMENT

34. Plaintiff incorporates by reference, as if fully set forth herein, the facts
set forth above in paragraphs 1-28.

35. Zurich was paid substantial premiums in exchange for the Policies. The
Policies cover FORBA for losses it has sustained and continues to sustain as a result of
the government Claims. Zurich has wrongfully refused to pay for the defense costs and
settlement payments and has otherwise repudiated its coverage obligations to FORBA.

36. Pursuant to 28 8§ U.S.C. 2201(a), an actual case or controversy exists
regarding Plaintiff’s rights and Defendant’s obligations under the Policies to pay losses
incurred in defense and settlement of the government Claims.

37. Pursuant to 28 § U.S.C. 2201(a), Plaintiff seeks a declaratory judgment
from this Court establishing the following:

€)) Plaintiff’s losses arising from the defense and settlement of the
government Claims are insured losses under the 2006-2007 Policy,
and Zurich is obligated to pay Plaintiff for the full amount of its
defense costs and settlement payments, up to the applicable limit
of the 2006-2007 Policy; or

(b) Alternatively, to the extent that the government Claims relate back
to the 2007-2008 Policy, Plaintiff’s losses arising from the defense

and settlement of the government Claims are insured losses under
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the 2007-2008 Policy, and Zurich is obligated to pay Plaintiff for
the full amount of its defense costs and settlement payments, up to
the applicable limit of the 2007-2008 Policy.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff demands:
1) Judgment on Count I of the Complaint in favor of Plaintiff and against
Defendant as follows:

@) For compensatory damages in an amount sufficient to compensate
Plaintiff for all losses sustained as a result of Defendant’s breach
of the 2006-2007 Policy; or

(b) Alternatively, to the extent that the government Claims relate back
to the 2007-2008 Policy, for compensatory damages in an amount
sufficient to compensate Plaintiff for all losses sustained as a result
of Defendant’s breach of the 2007-2008 Policy;

(2 Judgment on Count Il of the Complaint in favor of Plaintiff and against
Defendant, declaring as follows:

@) Plaintiff’s losses arising from the defense and settlement of the
government Claims are insured losses under the 2006-2007 Policy,
and Defendant is obligated to pay Plaintiff for the full amount of
its defense costs and settlement payments, up to the applicable
limit of the 2006-2007 Policy; or

(b) Alternatively, to the extent that the government Claims relate back

to the 2007-2008 Policy, Plaintiff’s losses arising from the defense
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and settlement of the government Claims are insured losses under
the 2007-2008 Policy, and Defendant is obligated to pay Plaintiff
for the full amount of its defense costs and settlement payments, up
to the applicable limit of the 2007-2008 Policy;

3) Prejudgment interest, to be calculated according to law, to compensate
Plaintiff for the loss of use of funds caused by Defendant’s wrongful refusal to pay
Plaintiff’s insured losses;

4) All costs incurred in obtaining the relief sought in this Complaint,
including attorneys’ fees; and

(5) Such other, further, and additional relief as this Court deems just and

appropriate.
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Dated this 28" day of October , 2010 Respectfully submitted,

[s/lEmily B. Warth

Robert J. Walker (#2498)
J. Mark Tipps (#11710)
Emily B. Warth (#27607)
Walker, Tipps & Malone PLC
2300 One Nashville Place
150 Fourth Avenue North
Nashville, TN 37219
(615) 313-6000
bwalker@walkertipps.com
mtipps@walkertipps.com
ewarth@walkertipps.com

Attorneys for Plaintiff
FORBA Holdings, LLC

Of Counsel:

L. Joseph Loveland

KING & SPALDING LLP
1180 Peachtree Street, NE
Atlanta, GA 30309-3521
Tel: (404) 572-4600
jloveland@kslaw.com
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Zurich American Insurance Company (“Insurer”)
Declarations

Policy Number: DOC 9140750 00

Item 1. Named Insured and Address: SMALL SMILES HOLDING COMPANY, LLC

Jtem 2.

Item 3.

415 N. GRAND AVENUE
PUEBLO, CO 81003-3111
USA

Coverage Sections:

Section 1.  Directors & Officers Liability
Company Liability Coverage

Section2.  Employment Practices Liability

Section 3.  Fiduciary Liability

Section4. Crime

Section 5.  Kidnap and Ransom

Z)

ZURICH

Renewal of Number: N/A

Included
Included
Included X
Tncluded []
Included []

Included []

Not Included []
Not Included ]
Not Included []
Not Included
Not Included

Not Included

Note: If neither “included” nor “Not Included” is designated for any Coverage Section, such Coverage Section is not

included

Limit of Liability:

(A) Aggregate each Policy Period for all Coverage Sections combined:

Note: For Coverage Sections 1, 2, 3 and 5 (if included), the Limit of Liability

and the Self Insured Retention are reduced or exhausted by Defense Costs.

(B) Additional Aggregate each Policy Period for excess Defense Costs urider Coverage Section 2:$0

(C) Coverage Section 4 Sublimits of Liability

' Insuring Agreement 1.A.
Insuring Agreement LB.
Insuring Agreement I.C.
Insuring Agreement L.D.
Insuring Agreement LE.
Insuring Agreement.LF:
Insuring Agreement 1.G.

(D) Coverage Section 5 Sublimits of Liability
. Aggregate Sublimit of Liability:

®2 & B & B B &

1
2. Each Single Loss under all Insuring Agreements, combined:

3. Each Single Loss under Insuring Agreement A (Ransom/Extortion):
4. Each Single Loss under Insuring Agreement B (In Transit/Delivery): -

Case 3:10-cv-01018 Dbcﬁment 1-1 Filed 10/28/10 Page 1 of 50 PagelD #: 15
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5. Each Single Loss under Insuring Agreement C (Expenses):- $
6. Each Single Loss under Insuring Agreement D (Defense): 5

Item 4. Policy Period: From 12:01 A.M. on 12/13/2006
To 12:01 A.M. on 12/13/2007
Local time at the address shown in Item 1.

Item 5. Self Iﬁsu:ed Retention:
Section 1,  Directors & Officers Liability

Insuring Agreement A $§0
Insuring Agreement B $ 75,000 each Claim
Insuring Agreement C (if included) $_75,000 each Claim
Section2. Employment Practices Liability $_100,000 .each Claim
_ Section3.  Fiduciary Liability . $ each Claim
Section4. Crime - $ each Occurrence
Section 5.  Kidnap and Ransom $ each Single Loss

Item 6. Extended Reporting Period (applicable to Coverage Sections 1, 2, and 3 only):
(A) Additional Premium: 125% (B) Additional Period: 1 Year

Item 7. Continuity Date:
Section 1.  Directors & Officers Liability 12/13/2006
Section2. Employment Practices Liability 12/13/2006
Section 3.  Fiduciary Liability

Item 8. Prior or Pending Date: '
Section 1.  Directors & Officers Liability 12/ 13/2606
Section2.  Employment Practices Liability 12/13/2006
Section 3. Fiduciary Liability

Ttem 9. Employee Benefit Plan(s) covered under Coverage Section 4:
Item 10. Endorsements Effective at Inception: Numbers 1-12 as attached.

SECTIONS 1, 2, AND 3 OF THIS POLICY ARE CLAIMS MADE COVERAGES. EXCEPT TO SUCH EXTENT AS MAY BE
PROVIDED HEREIN, COVERAGE PROVIDED BY THESE COVERAGE SECTIONS -(IF INCLUDED) IS LIMITED TO

LIABILITY FOR ONLY THOSE CLAIMS FIRST MADE AGAINST THE INSURED DURING THE POLICY PERIOD OR -

THE EXTENDED REPORTING PERIOD, IF PURCHASED.

THE LIMIT OF LIABILITY AVAILABLE TO PAY JUDGMENTS OR SETTLEMENTS SHALL BE REDUCED BY
AMOUNTS INCURRED AS DEFENSE COSTS. PLEASE READ CAREFULLY.

—ﬁfﬁ%s# Q/L} 'WCZ’% |

L/5/62

Date President Corporate Secretary

U-PDO-D-100-A CW (05/03)
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Zurich Private Solutions - Enhanced @
' ZURICH

Refer to Section III. of the COMMON POLICY TERMS, and the DEFINITIONS appearing in each Coverage Section attached for the
special meaning of words and phrases that appear in bold.

Various provisions in this policy restrict coverage. Read the entire policy carefully to determine the Company’s rights and duties and
what is and is not covered.

Except for these COMMON POLICY TERMS or unless stated to the contrary in any Coverage Section, the terms and conditions of
each Coverage Section apply only to that Coverage Section and shall not apply to any other Coverage Section. If any provision in the
COMMON POLICY TERMS is inconsistent or in conflict with the terms and conditions of any Coverage Section, the terms and
conditions of such Coverage Section shall control for purposes of that Coverage Section.

In consideration of the payment of the premium, the undertaking of the Insureds to pay the Self Insured Retention, if any, and in
reliance upon the statements in the application and its attachments and any materials submitted therewith, all of which are made a part
hereof, and subject to the applicable Limit of Liability and the Exclusions, Conditions and other terms of this policy (including
COMMON POLICY TERMS, all applicable Coverage Sections included and any endorsements attached thereto), the Zurich
American Insurance Company (berein called the Insurer) and the Insureds agree as follows:

COMMON POLICY TERMS

1. LIMIT OF LIABILITY AND SELF INSURED RETENTION

A. Except as otherwise provided in Subsection I.B. below, the maximum aggregate liability under this policy for all Loss,
whether covered under one or more Coverage Sections, shall be the Aggregate Limit of Liability set forth in Item 3.(A) of the
Declarations. Defense Costs are part of and not in addition to any applicable Limit of Liability. Subject to the Aggregate
Limit of Liability set forth in Item 3.(A), the Sublimits of Liability set forth in Item 3.(C) and 3.(D) of the Declarations are

. the Insurer’s maximum liability under this policy for Loss subject to such Sublimits., Such Sublimits shall be part of and not
; in addition to the Aggregate Limit of Liability set forth in Item 3.(A) of the Declarations.

B. Notwithstanding Subsection L.A. above, if the Aggregate Limit of Liability set forth in Item 3.(A) of the Declarations is
exhausted by the Insurer’s payment of Loss under this policy, the Insurer’s maximum liability under Coverage Section 2, if
included, for any Defense Costs which are otherwise covered under Coverage Section 2 and which are incurred after such
Aggregate Limit of Liability is exhausted, shall be the Additional Aggregate Limit of Liability set forth in Item 3.(B) of the
Declarations.

C. Except as otherwise provided in any Coverage Section, the Insurer’s liability with respect to Loss arising from each Claim
covered under Coverage Sections 1, 2 or 3, each Occurrence covered under Coverage Section 4, and each Single Loss
covered under Coverage Section 5, shall apply only to that part of Loss which is excess of the applicable Self Insured
Retention set forth in Item 5. of the Declarations. If different portions of a single Claim, Occurrence or Single Loss are
subject to different Self Insured Retentions, the applicable Self Insured Retention will be applied separately to each portion of
such Claim, Occurrence or Single Loss, but the sum of such Self Insured Retentions shall not exceed the largest applicable
Self Insured Retention.

D. For the purposes of Coverage Sections 1, 2, and 3, if included, all Claims arising out of the same Wrongful Act, Wrongful
Employment Act and all Interrelated Wrongful Acts of the Insureds shall be deemed one Loss on account of one Claim,
and such Claim shall be deemed to be first made on the date the earliest of such Claims is first made against the Insureds,
regardless of whether such date is before or during the Policy Period.

E. Defense Costs shall be part of and not in addition to the applicable Limit of Liability set forth in Item 3. of the Declarations,
and Defense Costs shall reduce such Limit of Liability. The Insurer is entitled to pay Loss as it becomes due and payable by
the Insureds, without consideration of other future payment obligations.

II. EXTENDED REPORTING PERIOD

A. If the Insurer or the Named Insured fails or refuses to renew this policy, or if the Named Insured cancels this policy, then
the Named Insured shall have the right, upon payment of the additional premium set forth in Item 6.(A) of the Declarations,

U-PDO-100-A CW (05/03)
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to an Extended Reporting Period afforded under Coverage Sections 1, 2 and 3, if included, for the period set forth in Item
6.(B) of the Declarations following the effective date of such nonrenewal or cancellation, but only with respect to covered
Wrongful Acts (under Coverage Sections 1 and 3, if included) or Wrongful Employment Acts (under Coverage Section 2,
if included) taking place prior to the effective date of such nonrenewal or cancellation. This right of extension shall lapse
unless written notice of an election to purchase this Extended Reporting Period, together with payment of the additional
premium due, is given by the Named Insured to the Insurer within thirty (30) days following the effective date of
nonrenewal or cancellation of the policy. If such written notice is not mailed to the Insurer within thirty (30) days or the
premium is not paid when due, then the Named Insured shall not at a later date be entitled to purchase an Extended
Reporting Period. .

The entire additional premium for the Extended Reporting Period shall be deemed fully earned and non-refindable as of the
effective date of the Extended Reporting Period. )

The election of the Extended Reporting Period shall not in any way reinstate or increase the Limit of Liability in Item 3. of
the Declarations. The Limit of Liability applicable to the Extended Reporting Period shall be the Limit of Liability
remaining under this policy for the Policy Period.

0. DEFINITIONS

A,

Application means (1) all signed applications, including attachments and materials submitted therewith, for this policy and
for any policy issued by the Insurer of which this policy is a direct or indirect renewal or replacement, and (2) any public
documents filed by the Company with any federal, state, local or foreign regulatory or administrative authority.

Company, either in the singular or plural, means the Named Insured and all Subsidiaries.

Continuity Date means the date(s) indicated in Item 7. of the Declarations, upbn which the first policy for the coverages
specified in Item 7. of the Declarations was issued by any insurer to the Named Insured provided such coverage was
continuously renewed and maintained in effect up to the inception date of this policy.

Executive Officers, either in the singular or plural, means the chairperson, president, chief executive officer, chief financial
officer, general partner, Manager, in-house general counsel, or equivalent executive, and with respect to Coverage Section 2,
if included, the director of human resources or equivalent position.

Insured(s) means, with respect to any Coverage Section included, only those organizations, plans and natural persons
covered under such Coverage Section.

Interrelated Wrongful Acts means all Wrongful Acts, as defined in Coverage Sections 1, and 3, or Wrongful
Employment Acts, as defined in Coverage Section 2, that have as a corumon nexus any fact, circumstance, situation, event,
transaction, cause or series of causally connected facts, circumstances, situations, events, transactions or causes. All
Wrongful Acts or Wrongful Employment Acts that are alleged in the same Clabm shall be considered Interrelated
‘Wrongful Acts.

Loss means, with respect to any Coverage Section, any damages, settlements, judgments, costs, expenses or other loss
covered under such Coverage Section.

Manager, either in the singular or plural, means any natural person who is legally responsible in whole or in part for the
supervision and/or management of any Company that is a limited liability company, including without limitation, managers,

' managing members, directors, officers, or any natural person serving in an equivalent position with the Company.

Named Insured means the organization designated in Item 1. of the Declarations.

Policy Period means the period of time specified in Item 4. of the Declarations, subject to prior termination in accordance
with Subsection IV.F. of the COMMON POLICY TERMS. If this period is less than or greater than one (1) year, then the
respective aggregate Limit of Liability specified in Item 3. of the Declarations shall be the Insurer's maximum Hability under
this policy for the entire period with respect to Loss otherwise subject to such aggregate Limit of Liability.

Pollutants means any solid, liquid, gaseous or thermal irritant or conté.minant, including smoke, vapor, soot, fumes, acids,
alkalis, chemicals and waste. Waste includes materials to be recycled, reconditioned or reclaimed.

Subsidiary, either in the singular or plural, means any corporation in which more than fifty percent (50%) of the outstanding
voting securities or voting rights representing the present right to vote for election of directors is owned or controlled, directly
or indirectly, in any combination, by the Named Insured or by one or more Companies. "
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IV. CONDITIONS :
) It shall be a condition precedent to the Insurer’s obligations under this policy that the Insured comply with all of the terms and

conditions set forth in this policy.

A. INSURED’S DUTIES IN THE EVENT OF A CLAIM OR LOSS
Applicable To Coverage Sections 1,2, and 3:

1.

U

a.

The Insured shall give written notice to the Insurer of any Claim otherwise covered under this policy as soon as
practicable but in no event later than sixty (60) days after the end of the Policy Period, if applicable, or within the
Extended Reportmg Period, if exercised.

The Insureds shall cooperate with the Insurer, including providing all information requested by the Insurer
regarding any Claim and cooperating fully with the Insurer in the defense, investigation and settlement of any
Claim. Upon the Insurer’s request, the Insureds shall submit to examination by a representative of the Insurer,
under oath if required. In addition, upon the Insurer’s request, the Insureds shall attend hearings, depositions, trials,
mediations and arbitrations and shall assist in effecting settlements, securing and giving evidence, obtaining the
attendance of witnesses, and in the conduct of suits and trials, all without charge to the Insurer.

The Insureds shall follow the Insurer’s direction regarding whether to accept or reject a demand for arbitration of
any Claim, and shall not voluntarily agree to arbitrate a Claim without the Insurer’s written consent.

The Insureds agree that in the event of a Claim the Insureds will do nothing that may prejudice the Insurer’s
position or its potential or actual rights of recovery.

“The Insureds agree not to settle or offer to seitle any Claim, incur any Defense Costs or otherwise assume any

contractual obligation or admit any liability with respect to any Claim without the Insurer’s prior written consent.
The Insurer shall not be liable for any settlement, Defense Costs, assumed obligation or admission to which it has
not consented. Except for Coverage Section 1, if the Insureds refuse to consent to a settlement acceptable to the
claiimant in accordance with the Insurer’s recommendations, then subject to the applicable Limit of Liability, the
Insurer’s liability under Coverage Section 2 and 3 with respect to such Claim shall not exceed the amount for which
such Claim could have been settled by the Insurer plus Defense Costs up to the date the Insureds refused to settle
such Claim. The Insurer and the Insureds shall not unreasonably withhold any consent referenced in this

paragraph.

Applicable To Coverage Sections 4 and 5:

In the event of a Loss otherwise covered under Coverage Section 4 or 5, if included, the Insured shall give notice to the
Insurer and shall provide such additional information and comply with such other conditions as set forth in such
respective Coverage Section.

B. NOTICE OF POTENTIAL CLAIM (Coverage Section 1, 2 and 3 only)

If during the Policy Period an Insured becomes aware of and gives written notice fo the Insurer of a Wrongful Actora
Wrongful Employment Act that occurred during the Policy Period and that could give rise to a Claim against the Insured
under Coverage Section 1, 2 or 3, then any Claim subsequently arising out of such Wrongful Act or Wrongful
Employment Act shall be deemed for purposes of this policy to have been made during the Policy Period in which the
written notice was submitted to the Insurer, provided such written notice to the Insurer includes all of the following:

the names of all potential claimants;

the identity of each Insured who committed the Wrongful Act or Wrongful Employment Act;

a detailed description of the Wrongful Act or Wrongful Employment Act;

the damage which has or may result from the Wrongful Act or Wrongful Emplbyment Act; and

the circumstances by which the Insured first became aware of such Wrongful Act or Wrongful Employment Act.
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. NOTICE

All notices under any provision of this policy shall be in writing and properly addressed as follows:
1. Notice to the Insureds may be given to the Named Insured at the address as showx in Item 1. of the Declarations.

2. Notice to the Insurer of any Claim, potential Claim, or Laess shall be given to the Insurer at the following address:

Management Solutions Group
Atin: Claim Director

Zurich North America — Specialties
P.0. Box 307010

Jamaica, New York 11430-7010

3. All other notices to the Insurer under this policy shall be given to the following address:

Management Solutions Group
One Liberty Plaza
New York, New York 10006

4. Any notice to the Insurer of any Claim, potential Claim, or Loss shall designate the Coverage Section(s) under which
the notice is being given and shall be treated as notice under only the Coverage Section(s) so designated:

5. Notice given as described above shall be deemed to be received and effective upon actual receipt thereof by the
addressee or one day following the date such notice is sent, whichever is earlier.

. REPRESENTATIONS AND SEVERABILITY

In granting coverage to the Insureds under any Coverage Section, the Insurer has relied upon the declarations and statements
in the Application and upon any declarations and statements in the original written application submitted by the Insureds to
another insurer with respect to the similar coverage incepting as of the respective Continuity Date set forth in Item 7. of the
Declarations. All such declarations and statements are the basis of this policy and shall be considered as mcorporated in and
constituting part of this policy. .

The Insureds represent that all such declarations and representations are true and shall be deemed material to the acceptance
of the risk or the hazard assumed by the Insurer under this policy. The Insureds agree that in the event that any such
declarations and representations are untrue, this policy shall be void ab initio and shall not afford any coverage with respect
to any of the following Insureds:

1. any Insured Person who knew the facts that were not truthfilly disclosed in the Application;
2. the Company, to the extent it indemnifies any Insured Person referenced in 1. above;

3. the Company and any Benefit Program if any Executive Officer of such Company or Benefit Program knew the
facts that were not truthfully disclosed in the Application; and

4. all Insureds if the person signing the Application knew the facts that were not truthfully disclosed in the Application;

whether or not the Insured Person or Executive Officer described in 1., 2., or 3. above knew that the Application contained
such untruthful disclosure.

OTHER INSURANCE

If any Loss under this policy is insured under any other valid and collectible insurance policy(ies), prior or current, then this
policy shall cover such Loss, subject to its limitations, conditions, provisions and other terms, only to the extent that the
amount of such Loss is in excess of the amount of payment from such other insurance whether such other insurance is stated
to be primary, contributory, excess, contingent or otherwise, unless such other insurance is written only as specific excess
insurance over the Limit of Liability in this policy. .
POLICY TERMINATION

This policy and any included Coverage Section shall terminate at the earliest of the following times:

1. upon expiration of the Policy Period as set forth in Item 4. of the Declarations;
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2. the effective date of termination specified in written prior notice by the Named Insured to the Insurer;

ten (10) days after receipt by the Named Insured of a written notice of termination from the Insurer for failure to pay a
premium when due; or '

4. atsuch other time as may be agreed upon by the Named Insured and the Insurer.

The Insurer shall refund the unearned premium cémputed at customary short rates if this policy is terminated by the Named
Insured. Payment or tender of any unearned premium by the Insurer shall not be a condition precedent to the effectiveness
of termination.

SUBROGATION

In the event of any payment under this policy, the Insurer shall be subrogated to the extent of such payment to all the
Insureds’ rights of recovery. The Insureds shall execute all papers required and shall do everything necessary to secure and
preserve such rights, including the execution of such documents necessary to enable the Insurer effectively to bring suit or
otherwise pursue subrogation rights in the name of the Insureds. The Insureds shall do nothing to prejudice such rights.

. ACTION AGAINST THE INSURER

No action shall lie against the Insurer unless there has been full compliance with all the terms and conditions of this palicy,
and both the Insured’s liability and the amount of Insured’s obligations to pay have been finally determined either by
judgment against the Insured after an actual trial, or by agreement of the Insured, the claimant and Insurer, in writing.

No person or organization shall have any right under this policy to join the Insurer as a party to any action against the
- Imsured to determine the Insured’s liability, nor shall the Insurer be impleaded by the Insured or any legal representatives
thereof,

POLICY TERRITORY

Coverage under this policy shall extend anywhere in the world.

AUTHORIZATION

The Named Insured shall act on behalf of all Insureds with respect to the payment or return of premium, receipt and
acceptance of any endorsement issued to form a part of this policy, giving and receiving any notice, and the exercise of the
rights provided in Section IIL. of the COMMON POLICY TERMS.

ASSIGNMENT ‘

The contractual rights of the Insured under this policy shall not be assignable to any other person or entity.

BANKRUPTCY OR INSOLVENCY
Bankruptey or insolvency of the Insured shall not relieve the Insurer of its obligations under this policy.

If a liquidation or reorganization proceeding is commenced by any Company (whether voluntarily or involuntarily) under
Title 11 of the United States Code (as amended), or any similar state, local or foreign law (collectively “Bankruptcy Law”)
then, in regard to a covered Claim under this policy, the Insureds hercby:

1. waive and release any automatic stay or injunction to the extent it may apply in such proceeding to the proceeds of this
policy under such Bankruptcy Law; and .

2. agree not to oppose or object to any efforts by the Insurer or any Insured to obtain relief from any stay or injunction
applicable to the proceeds of this policy as a result of the commencement of such liquidation or reorganization
" proceeding.

. CHANGES

Notice to any agent or representative, or knowledge possessed by any agent, representative or any other person shall not
effect a waiver or a change in any part of this policy, or prevent the Insurer from asserting any rights under the terms of this
policy; nor shall the terms of this policy be waived or materially changed, except by endorsements issued to form a part of
this policy. '
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N. SPOUSES, ESTATES AND LEGAL REPRESENTATIVES (Coverage Section 1, 2, and 3 only)

1.

If a Claim against a natural person Insured includes a claim against the Insured’s lawful spouse solely by reason of (a)
such spouse’s legal status as a spouse of the Insured, or (b) such spouse’s ownership interest in property which the
claimant seeks as recovery for alleged Wrongful Acts (under Coverage Sections 1 and 3, if included) or Wrongful
Employment Acts (under Coverage Section 2, if included) of the Insured, all loss which such spouse becomes legally
obligated to pay by reason of such Claim shall be treated for purposes of this policy as Loss which the Insured becomes
legally obligated to pay on account of the Claim made against the Insured. All terms and conditions of this policy,
including without limitation the Self Insured Retention, applicable to Loss incurred by such Insured in the Claim shall
also apply to such spousal loss. This coverage extension does not apply to the extent the Claim alleges any wrongful act
or omission by the Insured’s spouse.

This policy shall afford coverage for Claims for the Wrongful Acts (under Coverage Sections 1 and 3, if included) or
Wrongful Employment Acts (under Coverage Section 2, if included) of any Insured that are made against the estates,
heirs, legal representatives or assigns of any Insured who is deceased, incompetent, insolvent or bankrupt to the extent
that, in the absence of such death, incompetence, insolvency or bankruptcy, such Claim would have been covered by this

policy.

0. VALUATION AND TERRITORY

The Limit of Liability, Self Insured Retention, Loss, premium and other amounts under this policy are expressed and payable
in the currency of the United States of America. If judgment is rendeted, settlement is denominated or another element of
Loss under this policy is stated in a currency other than The United States of America dollars, payment under this policy shall
be made in United States dollars at the rate of exchange published in The Wall Street Journal on the date the final judgment is
reached, the amount of the settlement is agreed upon or the other element of Less is due, respectively, except as otherwise
provided in Coverage Section 4 or 5, if included.
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COVERAGE SECTION 1. | @

DIRECTORS & OFFICERS LIABILITY AND COMPANY REIMBURSEMENT

L

A,

ZURICH

INSURING AGREEMENTS

Directors and Officers Liability Coverage

The Insurer shall pay on behalf of the Insured Persons all Loss for which the Insured Persons are not indemnified by the
Company and which the Insured Persons become legally obligated to pay on account of any Claim first made against them,
individually or otherwise, during the Policy Period or, if exercised, during the Extended Reporting Period, for a Wrongful
Act taking place before or during the Policy Period.

COMPANY Reimbursement Coverage

The Insurer shall pay on behalf of the Company all Loss for which the Company grants indemnification to the Insured
Persons, as permitted or required by law, and which the Insured Persons become legally obligated to pay on account of any
Claim first made against them, individually or otherwise, during the Policy Period or, if exercised, during the Extended
Reporting Period, for a Wrongful Act taking place before or during the Policy Period.

COMPANY LIABILITY COVERAGE

If Company Liability Coverage is included pursuant to Item 2. of the Declarations, the Insurer shall pay on behalf of the
Company all Loss for which the Company becomes legally obligated to pay on account of any Claim first made against the
Company during the Policy Period or, if exercised, during the Extended Reporting Period, for 2 Wrongful Act takmg place
before or during the Policy Period.

OUTSIDE POSITION COVERAGE
Coverage under this Coverage Section for an Insured Person in an Outside Position:

1. shall be specifically excess of any indemnity payment by, or any valid and collectible insurance maintained by, the
Outside Entity or any other organization (other than the Company);

2. solely with respect to an Insured Person in an Qutside Position with an Outside Entity described in Subsection Il G 2
of this Coverage Section, shall not apply (2) to Insuring Agreement B, or (b) to any Loss under Insuring Agreement A
for which the Company is permitted or required by common or statutory law, but fails or refuses other than for reason of
Financial Impairment, to indemnify the Insured Person; and

3. shall not extend to the Outside Entity or to any director, officer, trustee, governor, manager, or other equivalent
- executive or employee of the Outside Entity other than the Insured Person serving in the Outside Position.

If the Insurer or any affiliate of the Insurer makes payment under another policy on account of any Claim also covered under
this Coverage Section by reason of coverage for an Insured Person in an Outside Position, the Insurer’s applicable Limit of
Liability under this policy with respect to such Claim shall be reduced by the amount of such payment.

DEFENSE AND SETTLEMENT

Subject to this Section II, it shall be the duty of the Insureds and not the duty of the Insurer to defend Claims against the
Insareds. The Insurer shall have the right and shall be given the opportunity to effectively associate with the Insureds in the
investigation, defense and settlement, including but not limited to the negotiation of a settlement, of any Claim that appears
reasonably likely to be covered in whole or in part by this Coverage Section.

DEFINITIONS

For purposes of this Coverage Section:

A. Claim means:

1. awritten demand for monetary damages or other relief;

2. acivil proceeding commenced by the service of a complaint or similar pleading;
3. acriminal proceeding commenced by a return of an indictment; or
4

a formal administrative or regulatory proceeding commenced by the filing of a notice of charges, formal investigative
order or similar document;

against any Insured Person or, with respect to Insuring Agreement C., against the Company for éWrongfuI Act, incl?zding
any appeal therefrom.
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Defense Costs means that part of Loss consisting of reasonable and necessary costs, charges, fees (including but not limited
to attorneys' fees and experts' fees) and expenses (other than regular or overtime wages, salaries or fees of the directors,
officers or employees of the Company) incurred in defending or investigating Claims and the premium for appeal,
attachment or similar bonds; provided, however, the Insurer has no obligation to apply for or to furnish any such bond.

Financial lmpairment means the status of the Company resulting from:

1. the appointment by any state or federal official, agency or court of any recsiver, conservator, liquidator, trustee,
rehabilitator or similar official to take control of, supervise, manage or liquidate the Company;

2. the Company becoming a debtor in possession; or
3. the Company’s financial inability to pay its debts in the ordinary course of business as they become due,

. Insured, either in the singular or plural, menas one or more of the following:

1. the Company if Company Liability Coverage is included pursuant to Item 2., of the Declarations; or
2. the Insured Persons. _ '

Insured Capacity means the position or capacity described in the definition of Insured Persouns.

Insured Persons, in the singular or plural, means:

1. any person who was, is, or shall be a duly elected director or a duly appointed or elected officer, Manager or trustee of
the Company, or with respect to a Subsidiary chartered outside the United States, their functional equivalent; and

2. any duly elected or appointed officer or Manager of the Company while serving in an Outside Position.

. Loss means the amount which the Insured Persons or, with respect to Insuring Agreement C., the Company become legally
obligated to pay on account of each Claim and for all Claims in each Policy Period and the Extended Reporting Period, if
exercised, made against them for Wrongful Acts for which coverage applies, including, but not limited to, damages,
judgments, setflements and Defense Costs. Loss does not include (1) any amount not indemmified by the Company for
which the Insured Persons are absolved from payment by reason of any covenant, agreement or court order, (2) any amount
incurred by the Company (including its board of directors or any committee of the board of directors) in connection with the
investigation or evaluation of any actual or potential Claim by or on behalf of the Company, (3) any amount incurred in the
- prosecution of an affirmative claim, counterclaim or cross claim, (4) any amount allocated pursnant to Subsection V.B. of
this Coverage Section to uncovered loss, (5) fines or penalties imposed by law, punitive or exemplary damages, or the
multiple portion of any multiplied damage award, (6) taxes, (7) the cost to comply with any injunctive or other monetary
relief or any agreement to provide such relief, or (8) matters uninsurable under the law pursuant to which this policy is
construed.

However, this definition does not exclude from coverage punitive or exemplary damages or the multiple portion of a
multiplied damage award to the extent such damages or damage award: (1) is insurable under the internal laws of any
jurisdiction which has a substantial relationship to the Insureds, the Insurer, this policy or the Wrongful Act; and (2) is less
than $100,000, such amount to be part of and not in addition to, the applicable Limit of Liability set forth in Item 3. of the
Declarations.

Outside Entity means:

1. any non-profit corporation, organization, foundation or eleemosynary institution exempt from federal income tax as an
organization described in Section 501(c)(3), Internal Revenue Code of 1986, as amended; and

2. any other corporation or organization while such corporation or organization (a) has no outstanding securities that have
been offered, sold or distributed to the public, and (b) has less than $50 million of total consolidated assets as reflected in
the corporation’s or organization’s audited consolidated financial statements.

Outside Position means the position of director, officer, manager, trustee, governor or equivélent executive position with any
Outside Entity, provided that service in such position was at the specific request of the Company or was part of the duties
regularly assigned by the Company.

Wrongful Act means any error, misstatement, misleading statement, act, omission, neglect, or breach of duty actually or
allegedly comumitted or attempted (1) by any of the Insured Persons, individually or otherwise, in his or her Insured
Capacity, or any matter claimed against the Insured Persons solely by reason of their serving in such Insured Capacity, or
(2) solely with respect to Insuring Agreement C., if included, by the Company.

EXCLUSIONS
. 'The Insurer shall not be liable under this Coverage Section for Loss on account of any Claim made against any Insured:
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10.

11

based upon, arising out of, or attributable to any fact, circumstance or situation which has been the subject of any written
notice given under any policy of which this policy is a direct or indirect renewal or replacement;

based upon, arising out of, or attributable to any demand, suit or proceeding pending, or order, decree or judgment
entered against the Company or any Insured Person on or prior to the respective Prior or Pending Date set forth. in Item
8. of the Declarations, or the same or substantially the same fact, circumstance or situation underlying or alleged therein;

brought or maintained by or on behalf of the Company or any Insured Person in any capacity except:

a. aClaim thatis a derivative action brought or maintained on behalf of the Company by one or more persons who are
not Insured Persons and who bring and maintain the Claim without the solicitation, assistance or active
participation of the Company or any Insured Person; or

b. Defense Costs incurred by an Insured Person in an employment related Claim against such Insured Person in his
or her capacity as an officer of the Company; or

c. a Claim brought or maintained by any Insured Person for contribution or indemnity, if the Claim directly results
from another Claim covered under this Coverage Section;

for any actual or alleged violation of any of the responsibilities, obligations or duties imposed upon fiduciaries by the
Employee Retirement Income Security Act of 1974, as amended, or any similar provisions of federal, state or local law,
but only with respect to any plan sponsored by the Company for the benefit of its own employees;

for bodily injury, mental anguish, emotional distress, sickness, disease or death of any person or damage to or
destruction of any tangible property including loss of use thereof;

for service by the Insured Person in any position or capacity in any organization other than the Company even if the
Company directed or requested the Insured Person to serve in such other position or capacity, except to the extent such
coverage is otherwise provided by this Coverage Section or by written endorsement to this Coverage Section for Outsxde
Positions;

which would not have occurred in whole or part but for the actual, alleged or threatened discharge, dispersal, seepage,
migration, release or escape of Pollutants at any time, or which is otherwise based upon, arising out of or attributable to
{(a) any request, demand, order or statutory or regulatory requirement that any Insured or others test for, monitor, clean
up, remove, contain, treat, detoxify or neutralize, or in any way respond to, or assess the effects of Pollutants, or any
voluntary decision to do so; or (b) any demand, suit or proceeding by or on behalf of a governmental authority for
damages because of testing for, monitoring, cleaning up, removing, containing, treating, detoxifying or neutralizing or in
any way responding to, or assessing the effects of Pollutants;

including but not limited to any Claim for financial loss to any Company, its security holders or its creditors based
upon, arising out of, or attributable to the matters otherwige described in this exclusion; :

for libel, slander, false arrest, detention or imprisonment, malicious prosecution, violation of amy right of privacy,
wrongful entry or eviction or other invasion of any right of private occupancy;

based upon, arising out of, or attributable to any Wrongful Act occurring prior to the Continuity Date, if on such date
any Insured knew or reasonably could have foreseen that such Wrongful Act could lead to a Claim;

based upon, arising out of, or attributable to any actual or attempted offering, solicitation, sale, distribution, or issuance
of securities to the public, whether or not a prospectus has been issued; provided, however, if at least thirty (30) days
prior to such event, the Insurer is given written notice of such event by the Named Insured together with any
information requested by the Insurer, the Insurer shall offer a proposal to provide coverage for such event, subject to
such terms, conditions and additional premium as the Insurer shall determine at its sols discretion;

for Wrongful Acts taking place on or after the date any securities of the Company first become listed on any national
exchange or the Nasdaq National Market or the Nasdaq SmallCap Market, if such Claim is based upon, arises out of or
is attributable to any actual or attempted purchase, sale, distribution, or issuance of, or offer to purchase or sell, securities
issued by the Company, whether such purchase, sale, distribution, issuance or offer involves a transaction with the
Company or occurs in the open market, including but not limited to any such Claim alleging violation of the Securities
Act of 1933, the Securities Exchange Act of 1934, the Investment Company Act of 1940, the Racketeer Influenced and
Corrupt Organizations Act, any applicable state “blue-sky” law, any other federal, state, local or provincial common or
statutory law relating to securities, or any rules or regulations promulgated under any of the foregoing, all as amended;
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12. for any deliberately fraudulent act or omission or any willful violation of any statute or regnlation committed by such
Insured, if 2 final and non-appealable judgment or adjudication adverse to such Insured establishes such a deliberately
fraudulent act or omission or willful violation;

13. based upon, arising out of, or attributable to such Insured gaining in fact any personal profit, remuneration or financial
advantage to which such Insured was not legally entitled;

14. brought or maintained by or on behalf of a past, present or prospective employee of the Company in his or her capacity
as such, including without limitation any Claim for Wrongful Acts based upon, arising out of, or attributable to the
Company’s actual or prospective employment of such person, the termination of such employment, or any
discriminatory or tortious conduct against such person in his or her capacity as such, provided that this Exclusion shall
not apply to Defense Costs incurred by an Insured Person in any such Claim against the Insured Person in his or her
capacity as an officer of the Company.

No fact pertaining to or knowledge possessed by any Insured Person shall be imputed to any other Insured Person for
purposes of applying Exclusions 12. and 13. above. Only facts pertaining to and knowledge possessed by the Chairperson,
President, Chief Executive Officer, Chief Financial Officer or in-house General Counsel of the Company shall be imputed to
the Company for purposes of applying Exclusions 12. and 13. above.

The Insurer shall not be liable under Insuring Agreement C., if included, of this Coverage Section for Loss on account of any

Claim:

1. 'based upon, arising out of, or attributable to the actual or proposed payment by the Company of allegedly inadequate
consideration in connection with the Company’s purchase of securities issued by any Company; provided that this
Exclusion shall not apply to Defense Costs;

2. based upon, arising out of, or atiributable to any actual or alleged liability of the Company under any written or oral
contract or agreement, provided that this Exclusion shall not apply to the extent that the Company would have been
liable in the absence of the contract or agreement;

3. based upon, arising out of, or attributable to the rendering or failure to render any service to a customer or client of the
Company;

4. based upon, arising out of, or attributable to any actual or alleged infringement of copyright, patent, trademark, trade

" name, trade dress, service mark or misappropriation of ideas or trade secrets; or

5. based upon, arising out of, or attributable to libel, slander, oral or written publication of defamatory or disparaging
material, invasion of privacy, wrongful entry, eviction, false arrest, false imprisonment, malicions prosecution, malicious
use or abuse of process, assault, battery or loss of consortium.

The Insurer shall not be liable for Loss on account of any Claim made against an Insured Person while serving in an
Outside Position:
1. based upon, arising out of, or attributable to any Wrongful Acts taking place in whole or in part before the date such

Insured Person began to serve in the Outside Position or after the date such Insured Person ceases to serve in the
Qutside Position; or

2. brought or maintained (a) by the Outside Entity, or (b) on behalf of the Outside Entity if any director, officer, manager,
trustee, governor or equivalent executive of the Outside Entity instigates, assists or participates in the prosecution of
such Claim, or (c) by any director, officer, manager, trustee, governor or equivalent executive of tlie Outside Entity.

CONDITIONS

. PRESUMPTIVE INDEMNIFICATION

If the Company is permitted or required by common or statutory law, but fails or refuses, other than for reason of Finaneial
Impairment, to indemnify the Insured Persons for Loss, then, notwithstanding any other conditions, provisions or terms of
this policy to the conirary, any payment by the Insurer of such Loss shall be subject to the Insuring Agreement B. Self
Insured Retention set forth in Item 5, of the Declarations and all exchisions set forth in Section IV.

For purposes of this Subsection V.A., the shareholder, board of director and Manager resolutions of the Company shall be
deemed to provide indemnification for such Loss to the fullest extent permitted by law.

ATLLOCATION
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If both Loss covered by this Coverage Section and loss not covered by this Coverage Section are incurred either because a
Claim against Insureds includes both covered and uncovered matters or because a Claim is made against both Insureds and
others, including the Company if Insuring Agreement C. is not included, then the Insured Persons, the Company and the
Insurer shall allocate such amount between covered Loss and uncovered loss based upon the relative legal and financial
exposures of the parties to covered and uncovered matters and the relative benefits of the parties arising from the defense or
settlement of such Claim.

If the Insurer, the Insured Persons and the Company agree on an allocation of Defense Costs, the Insurer shall advance on
a current basis Defense Costs allocated to covered Loss. If the Insurer, the Insured Persons and the Company cannot agree
on an allocation, the Insurer shall advance on a current basis the Defense Costs which the Insurer believes to be covered
under this Coverage Section until a different allocation is negotiated, arbifrated, or judicially determined. Any such
negotiated, arbitrated, or judicially determined allocation of Defense Costs on account of a Claim shall be applied
retroactively to all Defense Costs on account of such Claim, notwithstanding any prior advancement to the contrary. Any
advancement of Defense Costs shall be repaid to the Insurer by the Iusureds, severally according to their respective
interests, if and to the extent it is determined that such Defense Costs are not insured by this Coverage Section.

Any allocation or advancement of Defense Costs on account of a Claim shall not apply to the allocation of other Loss on
account of such Claim. In any arbitration, suit or other proceeding among the Insurer, the Imsured Persons or the
Company, no presumption shall exist concerning what is a fair and proper allocation between covered Loss and uncovered -
loss.

C. CHANGES IN EXPOSURE
1. Acquisition or Creation of Another Organization
If before or during the Policy Period a Company:

a. acquires Securities or voting rights in another organization or creates another organization which, as a result of such
acquisition or creation, becomes a Subsidiary; or

b. acquires any organization by merger into or consolidation with the Company;

then, subject to all terms and conditions of this policy, such organization and its Insureds automatically shall be covered
under this Coverage Section, but only with respect to Wrongful Acts taking place after such acquisition or creation,
unless the Insurer agrees, after presentation by the Named Insured of a complete application and all appropriate
information, to provide coverage by endorsement for Wrongful Acts taking place before such acquisition or creation.

However, if the fair value of all cash, securities, assumed indebtedness and other consideration paid by the Company for
any such acquisition during the Policy Period exceeds twenty-five percent (25%) of the total consolidated assets of the
Named Insured as reflected in the Named Insured’s then most recent audited consolidated financial statements, no
coverage shall be afforded under this Coverage Section to such organization and its Insureds unless (i) the Named
Insured gives written notice of such acquisition to the Insurer as soon as practicable together with such information as
the Insurer may require, and (ii) the Named Insured agrees to any amendment of this policy and pays any additional
premium required by the Insurer.

Any coverage afforded by this Subsection C.1. shall be specifically excess of the amount of any other insurance available
to such Insureds.

2. Acquisition of the Named Insured
If during the Policy Period:

a. the Named Insured merges into or consolidates with another organization and such other organization is the
surviving entity; or

b. another organization or person or group of organizations or persons acting in concert acquires securities or voting
rights that results in ownership or voting control by the other organization(s) or person(s) of more than fifty percent
(50%) of the outstanding securities representing the present right to vote for the election of directors of the Named
Insured;

then coverage under this Coverage Section shall continue until the later of:
(i) the termination of the Policy Period; or

(ii) any other subsequent date to which the Insurer may agree by endorsement;
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but only with respect to Claims for Wrongful Acts taking place prior to such merger, consolidation or acquisition. Any
coverage extension pursuant to (ii) above shall be conditioned upon payment during the Policy Period by the Named
Insured of any additional premium and shall be subject to any additional terms and conditions required by the Insurer.
Any Claim made during such coverage extension, if granted, shall be deemed to have been made during the Policy
Period in which such merger, consolidation or acquisition occurred. The Insureds shall not be entitled to purchase the
Extended Reporting Period if a coverage extension pursuant to (ii) above is purchased.

The Named Insured shall give written notice of such merger, consolidation or acquisition to the Insurer as soon as
practicable, together with such information as the Insurer may require.

3. Cessation of Subsidiaries

If before or during the Policy Period an organization ceases to be a Subsidiary, coverage under this Coverage Section °
with respect to such Subsidiary and its Insureds shall continue until termination of this policy, but only with respect to
Claims for Wrongful Acts taking place prior to the date such organization ceased to be a Subsidiary.

D. COORDINATION OF COVERAGE

Any Loss covered under both this Coverage Section and the Employment Practices Liability Coverage Section, if included,
shall be first covered under the Employment Practices Liability Coverage Section, subject to the terms, conditions and
limitations therein. Any remaining portion of Loss otherwise covered under this Coverage Section which is not paid under
the Employment Practices Liability Coverage Section shall be covered under this Coverage Section, subject to its terms,
conditions and limitations, '
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COVERAGE SECTION 2. - Z)

~ EMPLOYMENT PRACTICES LIABILITY ZURICH

IIL

INSURING AGREEMENT

The Insurer shall pay on behalf of the Insureds all Loss for which the Insureds become legally obligated to pay on account of
any Claim by or on behalf of a past, present or prospective Employee of the Company for a Wrongful Employment Act taking
place before or during the Policy Period if such Claim is first made against the Insureds, individually or otherwise, during the
Policy Period or, if purchased, the Extended Reporting Period.

DEFENSE AND SETTLEMENT

A.

It shall be the right and duty of the Insurer, and not the Insureds, to defend Claims against the Insureds, even if the
allegations in the Claim are groundless, false or frandulent. The Insurer’s right and duty to defend includes, without
limitation, the right and duty to select defense counsel. The Insurer’s duty to defend any Claim or to pay Less for such
Claim ends when the Limit of Liability applicable to such Claim or to the Policy Period in which such Claim is first made
or is deemed to be first made has been exhausted. '

B. In the event the Insurer does not assume the defense of any Claim, the Insurer shall advance on a current basis the Defense
Costs which the Insurer believes to be covered under this Coverage Section. Any advancement of Defense Costs shall be
repaid to the Insurer by the Insureds, severally according to their respective interests, if and to the extent it is determined that.
such Defense Costs are not insured by this Coverage Section.

DEFINITIONS

For purpose of this Coverage Section:

A. Claim means:

1. awritten demand for monetary damages;

2. acivil proceeding commenced by the service of a complaint or similar pleading;

3. acriminal proceeding commenced by the return of an indictment;

4. a formal administrative or regulatory proceeding (including without limitation an EEOC Proceeding) commenced by
‘receipt of a notice of charges, formal investigative order or similar document; or

5. an arbitration or alternative dispute resolution proceeding;

against any Insured for a Wrongful Employment Act, including any appeal therefrom. However, Claim does not include

any labor or grievance proceeding pursuant to a collective bargaining agreement.

B. Defense Costs means that part of Loss consisting of reasonable and necessary costs, charges, fees (including but not limited
to attorneys’ fees and experts’ fees) and expenses (other than regular or overtime wages, salaries or fees of directors, officers
or Employees of the Company) incurred in defending or investigating Claims and the premium for attachment or similar
bonds, provided, however, the Insurer has no obligation to apply for or furnish any such bond.

C. EEOC Proceeding means an investigative proceeding before the Equal Employment Opportunity Commission or an
adjudicatory or investigative proceeding before any similar federal, state or local government body whose purpose is to
address Wrongful Employment Acts.

D. Employee means one or more persons while in the services of the Company and whom the Company compensates (if at all)

by salary, wages and/or commissions and has the right to govern and direct in the performance of such service, including
without limitation volunteers and past, present, prospective, part-time, temporary, seasonal, contract and leased employees
otherwise described within this definition. Employee also means any natural person independent contractor who is treated
under applicable law as an employee of the Company.

U-PDO-103-A CW (05/03)
Page 1 of 5

Case 3:10-cv-01018 Document 1-1 Filed 10/28/10 Page 15 of 50 PagelD #: 29



E. Insured Persons either in the singular or plural, means any person who has been, now is or shall become:

1. a duly elected director or a duly elected or appointed officer, Manager or trustee of the Company, or with respect to a
Subsidiary chartered outside the United States, their functional equivalent; and

2. an Employee of the Company if such person is considered an employee of the Company under the law applicable to
the Claim.

F. Insureds, either in the singular or the plural, means the Company and the Insured Persons.

G. Loss means the total amount which the Insureds become legally obligated to pay on account of each Claim and for all
Claims in each Policy Period and the Exftended Reporting Period, if exercised, made against them for Wrongful
Employment Acts for which coverage applies, including but not limited te damages (inciuding front pay and back pay),
judgments, pre-judgment and post-judgment interest, settlements and Defense Costs.

Loss shall not include:

1. any amount not indemnified by the Company for which the Insureds are absolved from payment by reason of any
covenart, agreement or court order;

2. fines or penalties imposed by law or Punitive Damages;
3. taxes;or
4. matters uninsurable under the law to which this policy is construed.

Howeyver, this definition does not exclude from coverage Punitive Damages to the extent such damages or damage award:
(1) is insurable under the internal laws of any jurisdiction which has a substantial relationship to the Insureds, the Insurer,
this policy or the Wrongful Employment Act; and (2) is less than $100,000, such amount to be part of and not in addition
to, the applicable Limit of Liability set forth in Item 3. of the Declarations of this policy.

H. Punitive Damages means punitive or exemplary damages, the multiple portion of any multiplied damage award, and
liquidated damages awarded under the Age Discrimination in Employment Act or the Equal Pay Act, as amended.

I. Wrongful Employment Act means any error, misstatement, misleading statement, act, omission, neglect or breach of duty
actually or allegedly committed or attempted by the Company or by one or more Insured Persons in their capacities as such
or by any other person for whom the Insureds are legally responsible, in connection with any actual, alleged or constructive
wrongful dismissal, discharge or termination of employment; breach of any oral, written or implied employment contract or
quasi-employment contract; employment-related misrepresentation; violation of any federal, state or local statute, regulation,
ordinance, comamon law or public policy concerning employment or discrimination in employment; sexual or other illegal
workplace harassment (including without limitation offensive, intimidating, coercive or unwelcome conduct, advances,
contact or communications); wrongful failure to employ or promote; wrongful discipline; wrongful deprivation of a career
opportunity; wrongful demotion or adverse change in the terms, conditions or status of employment; failure to grant tenure;
failure to adopt adequate workplace or employment policies and procedures; illegal retaliatory treatment of employees;
negligent hiring; negligent evaluation of employees; wrongful reference; employment-related invasion of privacy;
employment-related defamation; employment-related wrongful infliction of emotional distress; or other employment-related
torts.

IV. EXCLUSIONS
A. The Insurer shall not be liable under this Coverage Section for Loss on account of any Claim:

1. based upon, arising out of or attributable to any fact, circumstance or situation which has been the subject of any written
notice given under any policy of which this Coverage Section is a direct or indirect renewal or replacement;

2. based upon, arising out of, or attributable to any demand, suit or proceeding pending, or order, decree or judgment
entered against any Insured on or prior to the Prior or Pending Date set forth in Item 8. of the Declarations, or the same
or substantially the same fact, circumstance or situation underlying or alleged therein;
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which would not have occurred in whole or part but for the actual, alleged or threatened discharge, dispersal, seepage,
migration, release or escape of Pollutants at any time, or which is otherwise based upon, arising out of or attributable to
(a) any request, demand, order or statutory or regulatory requirement that any Insured or others test for, monitor, clean
up, remove, contain, treat, detoxify or neutralize, or in any way respond to, or assess the effects of Pollutants, or any
voluntary decision to do so; or (b) any demand, suit or proceeding by or on behalf of a governmental authority for
damages because of testing for, monitoring, cleaning up, removing, containing, treating, detoxifying or neutralizing or in
any way responding to, or assessing the effects of Pollutants;

including but not limited to any Claim for financial loss to any Company or benefit program or their security holders, ,
participants, beneficiaries or creditors based upon, arising out of; or attributable to the matters otherwise described in this
exclusion; however, this exclusion does not apply to any employment related Claim for retaliation in connection with an
Insured Person’s actual or threatened disclosure of the matters described in this exclusion.

for an actual or alleged violation of the responsibilities, obligations or duties imposed by (a) any law governing workers'
compensation, unemployment insurance, social security, disability benefits or similar law, (b) the Employee Retirement
Income Security Act of 1974 (except Section 510 thereof), (c) the Fair Labor Standards Act (except the Equal Pay-Act),
(d) the National Labor Relations Act, (¢) the Worker Adjustment and Retraining Notification Act, (f) the Consolidated
Omnibus Budget Reconciliation Act of 1985, (g) the Occupational Safety and Health Act, (h) a