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United States District Court,
M.D. Tennessee,

Nashville Division.
BIRMINGHAM-JEFFERSON COUNTY TRANSIT
AUTHORITY, et al.

V.

David J. BOATRIGHT.

No. 3:09-0304.

Aug. 20, 2009.

Randall Chadwell Ferguson, Robert Jan Jennings,
Branstetter, Stranch & Jennings, Nashville, TN, for
Plaintiffs.

James M. Wooten, Robert T. Keeton, III, Keeton Law
Offices, Huntingdon, TN, for Defendants.

MEMORANDUM
TODD J. CAMPBELL, District Judge.
1. Introduction

*1 Pending before the Court is the Plaintiffs' Motion
To Dismiss Portions Of Defendant's Counterclaim For
Failure To State A Claim (Docket No. 22). The De-
fendant has not filed a response to the Motion even
though the deadline for filing a response has expired.
(Docket No. 19, at p. 4). For the reasons set forth
below, the Motion is GRANTED in part, and DE-
NIED in part. The Motion is granted as to Defendant's
counterclaims for fraud, intentional infliction of emo-
tional distress, estoppel, abuse of process, and civil
conspiracy. The Motion is denied as to Defendant's
counterclaim for quantum meruit.

1. Factual and Procedural Background

The Plaintiffs, who are residents of Alabama, brought
this diversity action seeking damages for breach of
contract and misrepresentation arising out of their
relationship with the Defendant, a Tennessee resident
who allegedly performed actuarial services for the
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Plaintiff Retirement Plan over several years. (Com-
plaint (Docket No. 1)). The Defendant has filed an
Answer to the Complaint that contains counterclaims
for breach of contract/quantum meruit, fraud, inten-
tional infliction of emotional distress, estoppel, abuse
of process, civil conspiracy, and declaratory judg-
ment. (Answer (Docket No. 12)). Plaintiffs' Motion
To Dismiss seeks dismissal of all counterclaims ex-
cept breach of contract and declaratory judgment.

M. Analysis
A. The Standards Governing Motions To Dismiss

Under the Erie doctrine, federal courts sitting in di-
versity apply the substantive law of the forum state
and federal procedural law. Erie R. Co. v. Tompkins,
304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938);
Biegas v. Quickway Carriers, Inc., 573 F.3d 365 (6th
Cir.2009). The federal procedural rule governing
Plaintiffs' Motion To Dismiss is Rule 12(b)(6) of the
Federal Rules of Civil Procedure. For purposes of a
motion to dismiss under Rule 12(b)(6), the Court must
take all of the factual allegations in the complaint as
true. Ashcroft v. Igbal, --- U.S. -—--, --—-, 129 S.Ct.
1937, 1949, 173 L.Ed.2d 868 (2009). To survive a
motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to state a claim to
relief that is plausible on its face. /d. A claim has facial
plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct alleged.
Id. Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do
not suffice. /d. When there are well-pleaded factual
allegations, a court should assume their veracity and
then determine whether they plausibly give rise to an
entitlement to relief. /d. at 1.

As stated above, the Defendant has not filed a re-
sponse to the pending motion to dismiss. Local Rule
7.01(b) provides that failure to file a timely response
to a motion shall indicate that there is no opposition to
the motion. The Sixth Circuit has held, however, that a
court may not rely on such a local rule in dismissing a
case, but must examine the movant's motion on the
merits to determine whether it is entitled to relief
under Fed.R.Civ.P. 12(b)(6). See, e.g., Carver v.
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Bunch, 946 F.2d 451, 454-55 (6th Cir.1991); Bangura
v. Hansen, 434 F.3d 487, 498 (6th Cir.2006). On the
other hand, it is not the duty of the court to “abandon
its position of neutrality in favor of a role equivalent to
champion for the non-moving party: seeking out facts,
developing legal theories, and finding ways to defeat
the motion.” Guarino v. Brookfield Township Trus-
tees, 980 F.2d 399, 406 (6th Cir.1992). The trial
court's task, under these circumstances, is to “intelli-
gently and carefully review the legitimacy of such an
unresponded-to motion, even as it refrains from ac-
tively pursuing advocacy or inventing the riposte for a
silent party.” Id., at 407.

B. Quantum Meruit

*2 Plaintiffs first address the issue of the choice of
substantive law to use in analyzing Defendant's
counterclaims. Plaintiffs argue that the claims at issue
are tort claims, and that Tennessee law applies in
analyzing those claims. Under Tennessee conflicts of
law doctrine, the state with the most significant rela-
tionship to the litigation governs tort claims. Hataway
v. McKinley, 830 S.W.2d 53, 59 (Tenn.1992); Lemons
v. Cloer, 206 S.W.3d 60, 65-68 (Tenn.Ct.App.20006).

According to the Plaintiffs, the Defendant is a Ten-
nessee resident who maintained an office in Tennessee
during the relevant time period and any injury would
have been suffered here. As stated above, the Defen-
dant has not responded to the Motion, but the Court
has seen nothing in his Answer to the Complaint
(Docket No. 12) suggesting that the law of a state
other than Tennessee should apply. Therefore, the
Court will apply the substantive law of Tennessee in
analyzing Defendant's counterclaims.

Addressing the first counterclaim, Plaintiffs argue that
the quantum meruit cause of action should be dis-
missed because both parties agree that a contract ex-
isted, but disagree about whether the contract was
breached. Under Tennessee law, a plaintiff may not
recover under a quantum meruit theory if there is an
existing, enforceable contract covering the same sub-
ject matter. Mitch Grissom & Associates v. Blue Cross
& Blue Shield of Tennessee, 114 S'W.2d 531, 537
(Tenn.Ct.App.2002). On the other hand, “ ‘[a] party
who had a contract at one time may pursue a quantum
meruit recovery if the contract is no longer enforcea-
ble.” ” Id.

Page 2

The counterclaim at issue alleges that the Plaintiffs'
“representation and promise to pay the Defendant for
his unbilled time and service in compiling and pro-
ducing the Actuary's Report to the Plaintiffs for the
year ending 2008 constituted an implied promise and
contract on which the Defendant's (sic) relied to his
detriment.” (Answer/Counterclaim, at § 54 (Docket
No. 12)). Viewed in the light most favorable to the
non-movant, it is not clear from the pleadings that the
services described by the Defendant in the counter-
claim were performed during the time period covered
by the alleged contract or were the type of services
covered by the alleged contract. In addition, the
quantum meruit counterclaim is titled “Breach of
Contract/Quantum Meruit,” and therefore, appears to
be pled as an alternative theory in the event the alleged
contract is found not to cover the described services.
Thus, the Court concludes that Defendant's quantum
meruit counterclaim adequately states a claim, and
denies the Plaintiffs' motion to dismiss the counter-
claim.

C. Fraud

Plaintiffs argue that the Defendant's counterclaim for
fraud should be dismissed because it has not been pled
with particularity as required by Rule 9(b) of the
Federal Rules of Civil Procedure. Rule 9(b) requires
that a party alleging fraud “must state with particular-
ity the circumstances constituting fraud.” To satisfy
Rule 9(b), a complaint of fraud must allege: (1) the
time, place, and content of the alleged misrepresenta-
tion on which the plaintiff relied; (2) the fraudulent
scheme; (3) the fraudulent intent of the defendants;
and (4) the injury resulting from the fraud. United
States v. BWXT Y-12, LLC, 525 F.3d 439, 444 (6th
Cir.2008).

*3 The counterclaim alleges as follows:

57. The Plaintiffs willfully misrepresented to the
Defendant that in exchange for the Defendant's la-
bor and services in preparing the Actuary's Report
to the Plaintiffs for the year ending 2008, the Plain-
tiffs would pay the Defendant a reasonable and
customary amount for such labor and services and
for additional unbilled labor and services previously
performed.

58. Such willful misrepresentations were made by
the Plaintiffs to the Defendant with the intent to
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induce the Defendant to act thereon, which he did to
his detriment, without knowledge of the falsity of
said willfully (sic) misrepresentations.

(Docket No. 12, at 99 57, 58).

Under Tennessee law, a promise of future conduct
with the present intention not to perform the conduct
constitutes promissory fraud. See, e.g., Sanders v.
First National Bank & Trust Co., 936 F.2d 273, 278
(6th Cir.1991); Styles v. Blackwood, 2008 WL
5396804, at * 5-7 (Tenn.Ct.App. Dec.29, 2008). In
order to prove a claim of promissory fraud, a plaintiff
must prove: (1) a promise of future conduct; (2) that
was material; (3) made with the intent not to perform;
(4) that plaintiff reasonably relied upon; (5) to plain-
tiff's injury. Styles, Id., at *7. The mere fact that the
promisor failed to perform the promised act is insuf-
ficient by itself to prove fraudulent conduct. /d.

Although the Defendant has generally alleged that the
Plaintiffs induced him to perform certain services and
“willfully misrepresented” that they would pay him
for those services, he has provided no specifics re-
garding the alleged promise, such as the identity of the
promisor(s), the specific statements made by the
promisor, or the date, time or circumstances when the
alleged promise was made. Under these circums-
tances, the Court concludes that the Defendant has not
pled fraud with particularity, and Plaintiffs' motion to
dismiss the fraud counterclaim for failure to state a
claim is granted.

D. Intentional Infliction Of Emotional Distress

Plaintiffs argue that Defendant's counterclaim for
intentional infliction of emotional distress should be
dismissed because it fails to sufficiently allege facts
stating a claim for this tort. The Tennessee Supreme
Court has explained that in order to state a claim for
intentional infliction of emotion distress, a plaintiff
must establish that: (1) the defendant's conduct was
intentional or reckless; (2) the defendant's conduct
was so outrageous that it cannot be tolerated by civi-
lized society; and (3) the defendant's conduct resulted
in serious mental injury to the plaintiff. Lourcey v.
Estate of Scarlett, 146 S.W.3d 48, 51 (Tenn.2004). It
is not sufficient that the alleged conduct was tortious
or even criminal. /d. The plaintiff must show that the
alleged conduct was “ ‘so outrageous in character, and
so extreme in degree, as to go beyond all possible
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bounds of decency and to be regarded as atrocious,
and utterly intolerable in a civilized community.” ” Id.
(quoting Miller v. Willbanks, 8 S.W.3d 607, 614
(Tenn.1999)).

*4 Defendant's counterclaim incorporates factual
allegations essentially describing mismanagement and
misconduct regarding the operation of the Plaintiff
Retirement Plan over the course of several years, as
well as the Plaintiffs' failure to pay him for his ser-
vices. (Docket No. 12, at 9 1-58).

The allegations of the counterclaim do not rise to the
level of outrageous conduct as described by the Ten-
nessee courts. At most, the allegations describe
white-collar criminal conduct, not directly aimed at
the Defendant, and a failure to pay for services ren-
dered. Plaintiffs' motion to dismiss this counterclaim
is granted.

E. Estoppel

Plaintiffs argue that Defendant's counterclaim for
estoppel should be dismissed because Tennessee does
not recognize estoppel as an independent tort. The
Tennessee courts have held that the doctrine of es-
toppel “is available to protect a right but not to create
one.” Franklin v. St. Paul Fire & Marine Ins. Co., 534
S.W.2d 661, 666 (Tenn.Ct.App.1975). It cannot be
invoked offensively to create a right to compensation.
Sexton v. Sevier County, 948 S.W.2d 747, 751
(Tenn.Ct.App.1997).

Defendant's counterclaim essentially alleges that
Plaintiffs' conduct in extreme mismanagement of the
pension fund and retaliatory acts taken against the
Defendant after he refused to cover up the misma-
nagement entitle him to compensatory and punitive
damages, lost wages, costs and interest. (Docket No.
12, at 9] 62-68).

The Court agrees with the Plaintiffs that the Defendant
is seeking to rely on a theory of estoppel as a basis for
recovering damages against the Plaintiffs. Such a basis
for recovery is not recognized by Tennessee law.
Therefore, Plaintiffs' motion to dismiss this counter-
claim is granted.

F. Abuse of Process

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Plaintiffs argue that Defendant's counterclaim for
abuse of process should be dismissed because the
Defendant has not alleged that the Plaintiffs have
engaged in an improper act after filing the instant
lawsuit that would constitute an abuse of process
under Tennessee law.

The Tennessee courts have explained that there are
two actions that may be brought to redress the alleged
misuse of the legal process by another: malicious
prosecution and abuse of process. Bell v. Icard, Mer-
rill, Cullis, Timm, Furen & Ginsburg, 986 S.W.2d
550, 555 (Tenn.1999). To establish a claim of mali-
cious prosecution, the plaintiff must show that the
defendant maliciously brought a prior suit against him
without probable cause, and that the prior suit termi-
nated in favor of the plaintiff. /d. To establish a claim
for abuse of process, the plaintiff must show: (1) the
existence of an ulterior motive; and (2) an act in the
use of process other than one that would be proper in
the regular prosecution of the charge. /d. A plaintiff
must show some “additional abuse of process after the
original processes of the court, i.e., the complaint,
summons, and responsive pleadings, have been is-
sued.” Givens v. Mullikin, 75 S.W.3d 383, 403
(Tenn.2002). “[I]t is this requirement alone that dis-
tinguishes this tort from that of malicious prosecution,
which arises solely upon the filing of a complaint
without probable cause.” Id.

*5 In this case, Defendant has titled his counterclaim
“abuse of process” and alleges that the Plaintiffs had
an ulterior purpose in filing the instant action, and that
the “filing of this action” was done wrongfully and to
maliciously abuse the process. (Docket No. 12, at
69-72).

The Defendant has not sufficiently alleged the tort of
abuse of process because he has not alleged that the
Plaintiffs have engaged in an additional abuse of
process beyond the filing of the complaint as required
under Tennessee law. Therefore, Plaintiffs' motion to
dismiss this counterclaim is granted.

G. Civil Conspiracy

Plaintiffs argue that the Defendant has not sufficiently
alleged a counterclaim for civil conspiracy because
the claim lacks specificity.

113

In Tennessee, a civil conspiracy is defined as a
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‘combination between two or more persons to ac-
complish by concert an unlawful purpose, or to ac-
complish a purpose not in itself unlawful by unlawful
means,” ” which results in damage to the plaintiff.
Chenault v. Walker, 36 S.W.3d 45, 52 (Tenn.2001)
(quoting Dale v. Thomas H. Temple Co., 186 Tenn.
69, 90, 208 S.W.2d 344, 353 (1948)); Trau-Med of
Am., Inc. v. Allstate Ins. Co., 71 S.W.3d 691, 703
(Tenn.2002). Participating in a civil conspiracy is not
an independent tort. Stanfill v. Hardney, 2007 WL
2827498, at *7 (Tenn.Ct.App. Sept.27, 2007). It is a
derivative claim that requires the existence of an un-
derlying tort or wrongful act committed by one or
more of the conspirators in furtherance of the con-
spiracy. /d.

A civil conspiracy claim is a means of extending lia-
bility beyond the active wrongdoer to those who
planned, assisted or encouraged the wrongdoer's acts.
Id. Thus, the members of the civil conspiracy are
jointly and severally liable for all the damages caused
by the other conspirators even if they did not commit
tortious or wrongful acts themselves. /d.

In order to establish a civil conspiracy, the plaintiff
must show: (1) an agreement between two or more
persons; (2) to engage in some concerted action either
for an unlawful purpose or for a lawful purpose by
unlawful means; (3) the commission of a tortious or
wrongful act by one or more of the conspirators; and
(4) resulting injury or damage to person or property.
1d.

In this case, Defendant's civil conspiracy counterclaim
provides, in pertinent part, as follows:

73. Paragraphs One (1) through Seventy-Two
(72) are re-alleged and incorporated herein by ref-
erence and made Paragraph Seventy-Three (73).

74. The Plaintiffs acted and conspired together to
falsely accuse the Defendant as described above; to
withhold payment of the Defendant's legitimate
itemized bill as presented in January, 2008 and to
bring this frivolous action to discredit the Defendant
and as retribution for the Defendant's refusal to
misrepresent and mislead the local union member-
ship as to the mismanagement of the pension plan
and the resulting injury to the fund.

*6 75. As a vresult of the Plaintiffs'

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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above-described conduct, the Defendant was caused
to suffer and continues to suffer financial loss and
damages, mental and emotional anguish and dam-
age to his personal and professional reputation.

(Docket No. 12, at 4 73-75).

Although the Defendant alleges that he was damaged
by certain conduct on the part of the Plaintiffs, he does
not identify the underlying tort alleged to have been
committed by one or more of them. Defendant does
not allege that one or more of the Plaintiffs engaged in
libel or slander in their alleged efforts to discredit him,
nor does he allege that he has been maliciously pros-
ecuted. The torts allegedly committed by the Plaintiffs
as identified by the Defendant in separate counter-
claims, such as abuse of process, are not viable claims
for the reasons described above. Thus, Defendant has
failed to sufficiently allege the commission of a tor-
tious or wrongful act by one or more of the conspira-
tors as required by Tennessee law. Accordingly, the
motion to dismiss Defendant's counterclaim for civil
conspiracy is granted.™'

FNI1. Plaintiffs also seek dismissal of Para-
graphs 2 through 47 of the counterclaim
based on their contention that Defendant
lacks standing to bring the claims. The cited
paragraphs are factual allegations preceding
the specific counterclaims that follow, and
are incorporated in the counterclaims by
reference. As the factual allegations do not
purport to state a claim separate and apart
from the counterclaims that follow, the Court
finds it unnecessary to address Plaintiffs'
argument.

1V. Conclusion

For the reasons set forth herein, the Plaintiffs' motion
to dismiss is granted in part, and denied in part.

It is so ORDERED.

M.D.Tenn.,2009.

Birmingham-Jefferson County Transit Authority v.
Boatright

Slip Copy, 2009 WL 2601926 (M.D.Tenn.)

END OF DOCUMENT
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United States District Court, E.D. Tennessee.
Mike FERRELL, d/b/a Ole-Timerz Gas & Grill,
Plaintiff,

V.

ADDINGTON OIL CORP. d/b/a Addco, Defendant.
No. 2:08-CV-74.

Aug. 18, 2010.

D. Bruce Shine, Donald F. Mason, Jr., Shine & Ma-
son, Shelburne Ferguson, Jr., Law Office of Shelburne
Ferguson, Jr., Kingsport, TN, for Plaintiff.

James N. Humphreys, Hunter, Smith & Davis,
Kingsport, TN, for Defendant.

MEMORANDUM OPINION AND ORDER
J. RONNIE GREER, District Judge.

*1 This matter is before the Court on the defendant's
“Motion To Dismiss Consolidated [Third] Amended
Complaint,” [Doc. 37]. The plaintiff has responded to
defendant's motion, [Doc. 39], and the defendant has
replied, [Doc. 40]. The matter is now ripe for disposi-
tion. For the reasons which follow, the motion will be
GRANTED IN PART and DENIED IN PART.

I. Procedural history

This case has a somewhat tortured procedural history.
Plaintiff's complaint was originally filed on March 3,
2008, [Doc. 1]. The defendant responded to the com-
plaint with a motion to dismiss, [Doc. 5]. In response
to defendant's motion to dismiss, plaintiff moved to
amend/revise his complaint, [Doc. 10], and an
amended complaint was filed on May 8, 2008, [Doc.
12]. The defendant responded to the amended com-
plaint with a motion to dismiss the amended com-
plaint, [Doc. 13]. After response, [Doc. 16], and reply,
[Doc. 17], the Court ordered the plaintiff to file a
second amended complaint which complied with
Federal Rules of Civil Procedure 8, [Doc. 18]. After
extensions of time, the second amended complaint
was filed on January 7, 2009, [Doc. 25]. Defendant
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responded to the second amended complaint on Jan-
uary 30, 2009, with a motion to dismiss the second
amended complaint, [Doc. 26]. The plaintiff re-
sponded to this motion on March 4, 2009, [Doc. 33].

On March 11, 2009, the parties filed a joint “notice”
that the parties had “resolved defendant's pending
motion to dismiss,” [Doc. 35]. The parties agreed that
the plaintiff would file, on or before April 15,2009, “a
single, consolidated complaint which shall contain all
legal and equitable theories of recovery.” They ac-
knowledged that the agreement of the parties had
rendered the pending motion to dismiss moot. On
February 15, 2009, plaintiff filed his third amended
complaint pursuant to the agreement of the parties,
[Doc. 36], “supplanting the Complaint, Amended
Complaint, Second Amended Complaint, and Plain-
tiff's Alternative Motion to Amend Complaint ...”
Defendant responded to the third amended complaint
with the pending motion to dismiss.

II. The complaint's allegations

According to the complaint, the plaintiff was a retailer
of motor fuel who operated a business known as Old
Timerz Gas & Grill, a convenience store and grill, in
Jonesborough, Tennessee. Plaintiff was supplied gas-
oline/motor fuel for retail sale to the public by the
defendant, with the first delivery taking place on or
about March 5, 2007. Shortly thereafter, plaintiff
began to suspect that he was being “shorted” on the
quantity of gasoline/motor fuel the defendant claimed
to be delivering to plaintiff and for which the defen-
dant was charging plaintiff. During May and June,
2007, the plaintiff “initiated a standard, acceptable
method of measuring and determining the amount of
fuel remaining in each tank immediately prior and
after to [sic] the delivery of fuel from defendant.”
Plaintiff determined through these measurements that
the deliveries of fuel were indeed short and he con-
fronted the defendant. The defendant responded by
threatening to remove the fuel pumps from plaintiff's
business and the threat was carried out on June 29,
2007.

*2 The complaint further alleges that the actions of
defendant were ‘“calculated to punish Ferrell for
questioning the accuracy of motor fuel delivery and
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the legitimacy of measurement calculations” and the
effect was to prevent the plaintiff from selling fuel to
his customers. The termination of delivery of motor
fuel and the removal of the fuel tanks “was done in
disregard for the clear provisions of defendant's con-
tractual agreement with plaintiff ...” The plaintiff
seeks damages for his lost profits, incidental and
consequential damages to his business, punitive
damages, and attorney's fees. In addition, he seeks
equitable injunctive relief in that he seeks an order of
the court requiring the defendant “to return and install
the pumps in good working order on plaintiff's former
premises at defendant's expense.”

II1. Applicable legal standard

In plaintiff's complaint, he alleges causes of action for
breach of contract, unjust enrichment, conversion,
fraud, negligent misrepresentation, interference with
business relationships and violation of the Tennessee
Consumer Protection Act. Defendant's motion is a
partial motion to dismiss pursuant to Rule 12(b)(6) of
the Federal Rules of Civil Procedure. Defendant seeks
dismissal of all alleged causes of action except for
plaintiff's claim of unjust enrichment.

The court may dismiss a claim for failure to state a
claim upon which relief can be granted under Federal
Rules of Civil Procedure 12(b)(6). The purpose of a
motion under Rule 12(b)(6) is to test the sufficiency of
the complaint-not to decide the merits of the case. It is
well established that a complaint need not set forth in
detail all of the particularities of the plaintiff's claim.
Instead, Rule 8(a)(2) of the Federal Rules of Civil
Procedure requires only a “short and plain statement
of the claim showing that the pleader is entitled to
relief.” Rule 8 does not, however, “unlock the doors of
discovery for a plaintiff armed with nothing more than
conclusions.” Ashcroft v. Igbal, --- U.S. ----, ----, 129
S.Ct. 1937, 1950, 173 L.Ed.2d 868 (2009). While
legal conclusions can provide the framework for a
complaint, all claims must be supported by factual
allegations. /d. The Supreme Court has indicated that
“[t]hreadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do
not suffice.” Id. at 1949; see also Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007) (“[A] formulaic recitation of the
elements of a cause of action” is insufficient).

To withstand a motion to dismiss pursuant to Rule
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12(b)(6), a complaint must plead facts sufficient “to
state a claim for relief that is plausible on its face.”
Twombly, 550 U.S. at 570. The requisite facial plau-
sibility exists “when the plaintiff pleads factual con-
tent that allows the court to draw the reasonable infe-
rence that the defendant is liable for the misconduct
alleged.” Igbal, 129 S.Ct. at 1949. The plausibility
requirement is not the same as a “probability re-
quirement” but instead “asks for more than a sheer
possibility that a defendant has acted unlawfully.” /d.
Examining whether a complaint states a plausible
claim for relief is a “context-specific task that requires
the reviewing court to draw on its judicial experience
and common sense.” Id. at 1950.

*3 A district court considering a motion to dismiss
must construe the complaint in the light most favora-
ble to the plaintiff and accept all well-pleaded allega-
tions in the complaint as true. See Grindstaff v. Green,
133 F.3d 416, 421 (6th Cir.1998); see also Igbal, 129
S.Ct. at 1950 (“when there are well-pleaded factual
allegations, a court should assume their veracity and
then determine whether they plausibility give rise to
an entitlement to relief.”). Where the well-pleaded
facts “do not permit the court to infer more than the
mere possibility of misconduct,” the complaint fails to
state a claim. Igbal, 129 S.Ct. at 1950.

IV. Analysis

As an initial matter, the Court will, as it must in de-
ciding this Rule 12(b)(6) motion, accept all of the
factual allegations of the complaint, such as they are,
as true. The complaint before the Court is, however,
the fourth complaint now filed by the plaintiff and
plaintiff's counsel have, for whatever reason, shown
an extreme reticence not only to set out their claims in
a straightforward and forthright manner but also to
allege further facts in support of their claims. Such
tactics on the part of plaintiff are admittedly a source
of frustration to the Court, as they have been to the
defendant in this case. Nevertheless, it is obvious that
plaintiff is either unwilling or unable to plead addi-
tional facts in support of his claims and the Court will
decide the motion based on the facts set forth above.

A. Breach of contract

Plaintiff sets forth his breach of contract claim in 9
15-18 of his consolidated amended complaint. Plain-
tiff alleges that on or about March 5, 2007, he entered
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into an “exclusive supply contract” with the defendant
for the wholesale purchase of gasoline/motor fuel for
retail sale. By reference to Tennessee Code Annotated
§§ 47-1-205(1) and (2) ™', plaintiff apparently asserts
that the contract and its terms are to be inferred from
“the course of dealing and usage of trade” established
with the previous owner of plaintiff's retail estab-
lishment. Plaintiff further alleges that the agreement
between the plaintiff and defendant required the de-
fendant to provide the pumps utilized by plaintiff's
retail customers when buying fuel. Thus, reading the
allegations of the complaint in the light most favorable
to plaintiff, it appears to the Court that the plaintiff is
alleging a contract between plaintiff and defendant
based upon the course of dealing established between
defendant and the previous owner of plaintiff's retail
establishment and that the terms of such agreement
included, at a minimum, an agreement that plaintiff
would purchase gasoline/motor fuel exclusively from
defendant and that defendant would supply motor fuel
to plaintiff, using pumps provided by the defendant to
be used by retail customers to fuel their vehicles.

FN1. Tennessee Code Annotated §§
47-1-205(1) and (2) provide:

47-1-205. Course of dealing and usage of
trade. (1) A course of dealing is a se-
quence of previous conduct between the
parties to a particular transaction which is
fairly to be regarded as establishing a
common basis of understanding for inter-
preting their expressions and other con-
duct.

(2) A usage of trade is any practice or
method of dealing having such regularity
of observance at a place, vocation or trade
as to justify an expectation that it will be
observed with respect to the transaction in
question. The existence and scope of such
a usage are to be proved as facts. If it is
established that such a usage is embodied
in a written trade code or similar writing
the interpretation of the writing is for the
court.

T.C.A. §§ 47-1-205(1) and (2).

Defendant argues that this claim is “too vague and
ambiguous” to state a claim for relief. More specifi-
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cally, defendant argues that it cannot reasonably pre-
pare a response because the consolidated amended
complaint does not state whether the “exclusive
supply contract” is in writing or oral and the consoli-
dated amended complaint does not state clearly the
terms of the contractual agreement, does not state
whether the requirement to provide gasoline pumps is
express or implied and does not contain specific al-
legations as to how the plaintiff contends the defen-
dant breached the contract. The defendant further
complains that the contract, if written, should be at-
tached to the complaint pursuant to Federal Rules of
Civil Procedure 10(c).

*4 The elements of a breach of contract action under
Tennessee law ™ include: (1) existence of an enfor-
ceable contract (either oral or written), (2)
non-performance amounting to a breach of the con-
tract, and (3) damages caused by the breach. 4RC
LifeMed, Inc. v. AMC-Tennessee, Inc., 183 S.W.3d 1,
26 (Tenn.Ct.App.2005); Lifecare Cntrs. of Amer., Inc.
v. Charles Town Assoc's., Ltd. Partnership, 79 F.3d
496, 514 (6th Cir.1996). While the Court is somewhat
dismayed at plaintiff's refusal to supply further factual
allegations in support of his breach of contract claim,
the Court cannot say, as a matter of law, that the
complaint does not sufficiently plead the elements of a
breach of contract claim under Tennessee law and the
defendant's motion as to this claim will be denied.
While it is true that many of the evidentiary details
noted by defendant are not addressed in the complaint,
these may be adequately addressed through appropri-
ate discovery in the case and, if the plaintiff cannot
prove a set of facts which would entitle him to relief
on this theory, defendant may be entitled to summary
judgment on the claim.

FN2. This United States District Court, sit-
ting in Tennessee, applies the substantive of
the state in which it sits, i.e., Tennessee. See
Erie Railroad Co. v. Tompkins, 304 U.S. 64,
58 S.Ct. 817, 82 L.Ed. 1188 (1938) (holding
that a federal district court is required to ap-
ply the law of the state in which it sits in re-
solving questions of substantive law). Nei-
ther party has suggested that the substantive
law of any other state applies in this case.

As noted above, the defendant also complains that the
contract, if written, should be attached as an exhibit to
plaintiff's complaint, pursuant to Rule 10(c). A fair
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reading of the complaint, however, suggests that the
alleged contract, based on a course of conduct and
usage of trade, is oral and/or implied. Once again,
however, this is an evidentiary matter which should be
addressed in discovery. Furthermore, while it is cer-
tainly good practice to attach a written contract to a
plaintiff's complaint for breach of contract where one
exists, the explicit terms of Rule 10(c) do not require
that. Rule 10(c) authorizes the incorporation of “any
written instrument which is an exhibit” attached to a
pleading and makes the material thus incorporated a
part of that pleading for all purposes. Fed.R.Civ.P.
10(c); SA Wright & Miller, Federal Practice and
Procedure: Civil 3d § 1327.

B. Conversion

Plaintiff sets forth his claim for conversion in para-
graph 21 of the consolidated amended complaint. That
paragraph reads as follows:

21. Defendant, by the conduct heretofore de-
scribed, has retained gasolined and funds that
rightfully belonged to Plaintiff, Defendant having
acquired same by trick and artifice and thereafter
converting these to its own use while depriving
Plaintiff of their use and benefit. Plaintiff is there-
fore entitled to the value of the gasoline, a dollar
amount equal to the funds wrongfully acquired by
Defendant, plus interest, and also punitive damages
in an amount sufficient to punish Defendant for
“civil theft”.

[Doc. 36, 9 21].

Conversion is the appropriation of tangible property to
a party's own use in exclusion or defiance of the
owner's rights. Marks, Shell & Maness v. Mann, 2004
WL 1434318 (Tenn.Ct.App.2004) (unpublished)
(citing Barger v. Webb, 216 Tenn. 275, 278, 391
S.W.2d 664, 665 (1965)); Lance Prods., Inc. v.
Commerce Union Bank, 764 S.W.2d 207, 211
(Tenn.Ct.App.1988)). Conversion is an intentional
tort, and a party seeking to make out a prima facie case
of conversion must prove (1) the appropriation of
another's property to one's own use and benefit, (2) by
the intentional exercise of dominion over it, (3) in
defiance of the true owner's rights. /d. (citing Kinnard
v. Shoney's, Inc., 100 F.Supp.2d 781, 797
(M.D.Tenn.2000); Mammoth Cave Prod. Credit Ass'n
V. Oldham, 569 S.w.2d 833, 836
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(Tenn.Ct.App.1977)).

*5 The defendant argues that plaintiff has failed to
sufficiently plead a claim for conversion. More spe-
cifically, the defendant claims that the plaintiff has
failed to plead that defendant deprived plaintiff of
anything. According to defendant, plaintiff has simply
alleged a failure on the part of the defendant to deliver
gasoline but has not alleged the appropriation of
something that belongs to plaintiff to defendant's use
and benefit by the exercise of dominion over it in
defiance of plaintiff's right. The plaintiff responds that
he has alleged that “defendant committed conversion
by having acquired funds that rightfully belong to
plaintiff by trick and artifice, and thereafter converting
these to its own use while depriving plaintiff of the use
and benefit of its funds.” Thus, plaintiff contends that
defendant appropriated to his own use money and/or
gasoline, in defiance of plaintiff's right to possess it.

As set forth above, conversion is an intentional tort.
Although plaintiff alleges that defendant appropriated
money and/or gasoline belonging to him “by trick and
artifice and thereafter converting these to its own use,”
the plaintiff pleads no facts which would support such
a conclusory allegation. The essence of plaintiff's
complaint is that the defendant billed him for more
gasoline than was delivered. Such an allegation does
not state a claim for conversion under Tennessee law.
Defendant's motion in this regard will be granted and
the claim for conversion will be dismissed.

C. Fraud

Plaintiff's claims for fraud and negligent misrepre-
sentation are set forth in paragraph 22 of his consoli-
dated amended complaint, which reads as follow:

22. Defendant, by the conduct heretofore de-
scribed, did commit the tort of fraud and negligent
misrepresentation by falsely and/or negligently mi-
srepresenting the amounts of gasoline/motor fuel
being delivered to Plaintiff to be greater than the
amounts actually delivered, thereby deceiving
Plaintiff and upon which Plaintiff relied to his de-
triment by overpaying Defendant for gaso-
line/motor fuel that was not delivered. Plaintiff here
alleges that the false and/or negligent misrepresen-
tation perpetrated by Defendant upon Plaintiff as
heretofore described was knowingly and/or inten-
tionally done. Plaintiff is therefore entitled to
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damages in the amount of the overpayment for un-
delivered gasoline, lost profits, interest, and puni-
tive damages due to the egregious nature of De-
fendant's conduct.

[Doc. 36, 9 22].

Defendant alleges, in short, that plaintiff has not pled
his fraud claim with the particularity required by the
rules of civil procedure. Further, citing Hodges v. S.C.
Toff & Co., 833 S.W.2d 896, 901 (Tenn.1992), the
defendant alleges that the plaintiff's complaint does
not sufficiently plead the “reasonable reliance” ele-
ment of fraud and that the allegations of paragraphs 9
and 10 of the consolidated amended complaint prec-
Iude plaintiff from establishing such reliance. Para-
graphs 9 and 10 of the amended complaint state:

*6 9. Plaintiff on May 7, 2007, initiated a stan-
dard, acceptable method of measuring and deter-
mining the amount of fuel remaining in each tank
immediately prior and after to [sic] the delivery of
fuel from Defendant.

10. Plaintiff continued the measuring method
upon each delivery of fuel by Defendant through
June 20, 2007, when Defendant again showed a fifth
consecutive measured shortage in the fuel claimed
to be delivered and the amount of fuel actually de-
posited in the tanks following delivery. Plaintiff
determined through actual measurement the short-
age in fuel delivered and confronted the Defendant.

[Doc. 36, 94 9-10].

The plaintiff responds only that the specificity of the
time and place of the fraud is set forth in the complaint
and claims that his allegation that the defendant in-
voiced gasoline which the plaintiff did not receive
constitutes fraud. Defendant further suggests that
“plaintiff has alleged he paid the false invoices relying
on defendant's representations of the amounts of fuel
being delivered,” and such allegation “should” be
sufficient on the reasonable reliance element.

Rule 9(b) provides:

(b) Fraud or Mistake; Conditions of Mind. In
alleging fraud or mistake, a party must state with
particularity the circumstances constituting fraud or
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mistake. Malice, intent, knowledge, and other con-
ditions of a person's mind may be alleged generally.

Fed.R.Civ.P. 9(b). To satisfy Rule 9(b), a complaint of
fraud, “at a minimum, must ‘allege the time, place,
and content of the alleged misrepresentation on which
[the plaintiff] relied; the fraudulent scheme; the
fraudulent intent of the defendant| ]; and the injury
resulting from the fraud.” “ United States, ex rel.
Bledsoe v. Cmty. Health Sys., Inc., 342 F.3d 634, 643
(6th Cir.2003) (quoting Coffey v. Foamex L.P., 2 F.3d
157, 161-62 (6th Cir.1993) (internal quotation marks
and citations omitted)). The reason for the heightened
pleading requirement of Rule 9(b) is that claims of
fraud “raise a high risk of abusive litigation.” See
Twombly, 550 U.S. at 544. Rule 9(b) is intended to
provide defendants with “notice of the specific con-
duct with which they were charged,” so the defendants
can prepare responsive pleadings. United States, ex
rel. Bledsoe v. Cmty Health Sys., Inc., 501 F.3d 493,
510 (6th Cir.2007).

Under Tennessee law, the elements of an action for
fraud are: (1) an intentional misrepresentation with
regard to a material fact; (2) knowledge of the misre-
presentation's falsity-that the representation was made
knowingly or without belief in its truth, or recklessly
without regard to its truth or falsity; (3) that the
plaintiff reasonably relied on the misrepresentation
and suffered damage; and (4) that the misrepresenta-
tion relates to an existing or past fact, or if the claim is
based on promissory fraud, then the misrepresentation
must embody a promise of future action without the
present intention to carry out the promise. Kelly v.
International Capital Resources, Inc., 231 F.R.D. 502,
517 (M.D.Tenn.2005) (citing Shah v. RaceTrac Pe-
troleum Co., 338 F.3d 557, 566-67 (6th Cir.2003)).

*7 The defendant attacks plaintiff's fraud claim in
several respects. First of all, the defendant alleges that
plaintiff has not met the particularity requirement of
Federal Rule of Civil Procedure 9(b) and that plain-
tiff's allegation that defendant committed fraud by
“falsely representing” the amounts of gasoline deli-
vered is not sufficient to satisfy the particularity
pleading requirements. More specifically, defendant
alleges that plaintiff states only that he noticed
shortages of gasoline between March and June of 2007
but does not allege the content of any representations
or misrepresentations at all. The defendant specifi-
cally argues that plaintiff should allege, at a minimum,
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the quantity of gasoline defendant invoiced and the
quantity of gasoline defendant actually delivered.
Lastly, defendant argues that plaintiff has not plead
allegations to support the element of reasonable re-
liance, arguing that because plaintiff measured the
gasoline, he did not rely on any representations by
defendant.

The plaintiff responds only by claiming that he has
specifically alleged the time and place of the fraud and
argues that since plaintiff paid false invoices, “this
should be sufficient” to allege the reliance element of
the claim of fraud.

This Court is constrained to agree with defendant that,
after four attempts, the plaintiff has not plead his claim
of fraud with the particularity required by Rule 9.
There is no allegation in the complaint that can be
construed as an allegation that the misrepresentation
(i.e., that the quantity of gasoline specified on the
invoices was in fact delivered) was made with know-
ledge of its falsity and the complaint raises only the
possibility otherwise. Under the precedent discussed
above, this is not sufficient for the plaintiff to state a
claim for relief on his claim of fraud.

D. Negligent misrepresentation

As set forth by defendant, the elements of a claim of
negligent misrepresentation under Tennessee law are:
(1) defendant acts in the course of his business, pro-
fession, or employment, or in a transaction which he
has a pecuniary interest, (2) defendant supplies faulty
information meant to guide others in their business
transactions, (3) defendant fails to exercise reasonable
care in obtaining or communicating the information,
and (4) plaintiff justifiably relies upon the informa-
tion. Robinson v. Omer, 952 S.W.2d 423, 427
(Tenn.1997).

Defendant's only claim here is that “plaintiff specifi-
cally alleges that he did not rely upon defendant for
the amount of gasoline delivered.” Citing 9 9 and 10
of the consolidated amended complaint, defendant
argues that plaintiff, rather than relying on defendant's
representations, measured the quantities of gasoline
delivered himself. The Court agrees with plaintiff that
areading of 19 9 and 10 of the consolidated amended
complaint do not support such a conclusion. Plaintiff's
reliance, and the reasonableness thereof, is a question
of fact to be decided after appropriate discovery in the
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case. Defendant's motion as to the negligent misre-
presentation claim is denied.

E. Interference with business relationships

*8 In 2002, the Tennessee Supreme Court recognized
the tort of intentional interference with existing or
prospective business relationships. See Trau-Med of
America, Inc. v. Allstate Insurance Co., 71 S.W.3d
691 (Tenn.2002). In order to prevail in Tennessee on
the tort of intentional interference with existing or
prospective business relationships, a plaintiff must be
able to prove five (5) elements: (1) Plaintiff must
prove an existing business relationship with specific
third parties or a prospective relationship with an
identifiable class of third persons; (2) the defendant
must know of the relationship, and this element is not
met by “mere awareness” of plaintiff's general busi-
ness dealings; (3) the defendant must intend to cause
the breach or termination of the business relationship;
(4) a defendant must have an “improper motive” or
use “improper means;” and (5) the plaintiff must suf-
fer injury from the tortuous interference. Watson's
Carpet v.  McCormick, 247 S.W.3d 169
(Tenn.Ct.App.2007).

Defendant makes two claims here. First, the plaintiff
argues that the consolidated amended complaint “does
not allege anything other than that a general awareness
of plaintiff's business dealings with others.” Secondly,
defendant argues that plaintiff does not allege that
defendant took steps to prevent plaintiff from having
business dealings with others. Specifically, defendant
argues that plaintiff simply alleges that defendant
terminated its business dealings with the plaintiff,
which had a consequential effect on plaintiff's busi-
ness dealings with others. Plaintiff responds that a
reasonable inference to be drawn from the factual
allegations of the amended complaint is that defen-
dant, a wholesale supplier of gasoline, “was certainly
aware of plaintiff's business and the existence of retail
customers to whom he could no longer sell gasoline
after the removal of the pumps by the defendant.”

Given the limited nature of the defendant's motion to
dismiss this claim, the Court is constrained to agree
with plaintiff. The factual allegations of the complaint
are sufficient to allow the factfinder to infer that
plaintiff had an existing relationship or a prospective
relationship with an identifiable class of retail cus-
tomers, that defendant, a wholesale supplier of gaso-
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line, knew of the relationship beyond a mere aware-
ness of plaintiff's general business dealings, that de-
fendant intended to cause the termination of the
prospective business relationships by removal of the
gasoline pumps, that defendant had an improper mo-
tive or used improper means and that plaintiff suffered
injury from the interference. Defendant's motion to
dismiss the claim for interference with business rela-
tionships is DENIED.

F. Violation of Tennessee Consumer Protection
Act

Tennessee has enacted a “Tennessee Consumer Pro-
tection Act (“TCPA”).” See T.C.A. § 47-18-101, et
seq. The Act prohibits unfair or deceptive acts or
practices effecting the conduct of any trade or com-
merce, T.C.A. § 47-18-104(a), and sets forth numer-
ous examples of unfair or deceptive acts or practices
which are declared to be unlawful. T.C.A. §
47-18-104(b).

*9 Defendant makes two arguments with respect to the
claim for violation of the TCPA made by the plaintiff:
(1) that plaintiff has not stated his allegations with
particularity; and (2) that plaintiff has not alleged that
he reasonably relied to his detriment on the unfair or
deceptive acts in question. Plaintiff, of course, disa-
grees.

The TCPA is explicitly remedial, and courts are
therefore required to construe it liberally to protect
consumers in Tennessee and elsewhere. Tucker v.
Sierra  Builders, 180 S.W.3d 109, 115
(Tenn.Ct.App.2005) (citing T.C.A. § 47-18-115;
Myint v. Allstate Ins. Co., 970 S.W.2d 920, 925
(Tenn.1988); Morris v. Mack's Used Cars, 824
S.W.2d 538, 540 (Tenn.1992)). “The scope of the
TCPA is much broader than that of common-law
fraud. Under the TCPA, a consumer can obtain re-
covery without having to meet the burden of proof that
is require in common-law fraud cases, and the nu-
merous defenses that are available to the defendant in
a common-law fraud case are simply not available to
the defendant in a TCPA case.” Tucker, 180 S.W.3d at
115, (citing Smith v. Baldwin, 611 S.W.2d 611, 616
(Tex.1980)). “Misrepresentations that would not be
actionable as common-law fraud may nevertheless be
actionable under ... the TCPA.” Id. (citing Stutman v.
Chemical Bank, 95 N.Y.2d 24, 709 N.Y.S.2d 892, 731
N.E.2d 608, 611-12 (2000); Eagle Props., Ltd. v.
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Scharbauer, 807 S.W.2d 714, 724 (Tex.1990)).
“Claims under the TCPA are not limited to misrepre-
sentations that are fraudulent or willful.” /d. (citing
Smith v. Scott Lewis Chevrolet, Inc., 843 SW.2d 9,
12-13 (Tenn.Ct.App.1992)).

In order to recover under the TCPA, a plaintiff must
prove: (1) that the defendant engaged in an unfair or
deceptive act or practice declared unlawful by the
TCPA, and (2) that the defendant's conduct caused an
“ascertainable loss of money or property, real, per-
sonal, or mixed, or any other article, commodity or
thing of value wherever situated....” Id. (citing T.C.A.
§ 47-18-109(a)(1)).

Given the remedial nature of the TCPA and the re-
quirement that courts construe the Act liberally in
favor of plaintiffs, the court is unwilling to dismiss the
TCPA claim absent factual development, especially in
view of the limited nature of the defendant's motion to
dismiss. The motion to dismiss the TCPA claim is
DENIED.

G. Equitable relief

In paragraph 23 of his consolidated amended com-
plaint, plaintiff seeks an injunction requiring the de-
fendant “to return and install the pumps in good
working order on plaintiff's former premises at de-
fendant's expense or pay the cost of retrofitting plain-
tiff's former tanks with modern pumps that have the
appearance of the by-gone era the removed pumps
represent.” [Doc. 36, 9 23]. The defendant seeks dis-
missal of the claim for equitable relief on the grounds
that the plaintiff's allegations demonstrate that the case
is simply a money damages case and that equitable
relief would be improper. Plaintiff responds by ar-
guing that his remedy at law is inadequate and that the
wrongful removal of the gasoline pumps “would best
be rectified by their restoration to the premises
through court directive or money damages sufficient
to pay the cost of retrofitting plaintiff's tanks with
modern pumps having the appearance of the by-gone
era the removed pumps represent .” [Doc. 33, p. 7]
(emphasis added).

*10 The defendant correctly argues that before
equitable relief is proper, it must be shown that an
adequate remedy at law does not exist. See Taylor v.
Unumprovident Corp., 2005 WL 3448052 at *6
(E.D.Tenn.2005). The Court agrees with the defendant
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that plaintiff's complaint, on its face, shows that there
is an adequate remedy at law and that plaintiff has not
set forth a proper claim for equitable relief in this case.
The motion of defendant will be GRANTED as to the
claim for equitable relief.

V. Conclusion

For the reasons set forth above, defendant's motion to
dismiss the consolidate amended complaint in part is
GRANTED IN PART and DENIED IN PART.
More specifically, the plaintiff's claims for conver-
sion, fraud and for equitable relief are DISMISSED.
The case will proceed with respect to plaintiff's breach
of contract, negligent misrepresentation, interference
with business relationships and violation of the Ten-
nessee Consumer Protection Act claims.

So ordered.

E.D.Tenn.,2010.
Ferrell v. Addington Oil Corp.
Slip Copy, 2010 WL 3283029 (E.D.Tenn.)

END OF DOCUMENT
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United States District Court,
W.D. Tennessee,
Western Division.
LIFE INSURANCE COMPANY OF NORTH
AMERICA, Plaintiff,
v.

Larry SIMPSON, as natural parent and next of friend
of Valewis Simpson, a minor, Ruby Wharton, in her
capacity as Court appointed Guardian of Valewis
Simpson, Barbara Carr, Jodie Ingram, Linda Fowler,
Sheila Lancaster, Esther Lamar Fowler-Glenn, and
The Estate of Valerie Carr, Defendants.

No. 08-2446.

July 16, 2009.

West KeySummary
Insurance 217 €~3419

217 Insurance
217XXVII Miscellaneous Duties and Liabilities
217k3416 Of Insurers

217k3419 k. Bad Faith in General. Most
Cited Cases
A bad faith counterclaim brought by an estate against
an interpleading life insurance company was dis-
missed for failure to state a claim. The estate claimed
that the insurer had acted in bad faith when it failed to
appear at a probate court hearing and for failed to be
forthcoming in providing documents related to the
policy. The insurer contended that from the face of the
counterclaims it was unclear what documents the
estate requested, when they were requested, or how
the insurer's response was inadequate; the insurer also
claimed to have already produced to the estate the
documents it possessed. The estate failed to provide
the facts upon which it based the claim, and did not
cite to any statute or common law doctrine that would
entitle it to relief.

Brent E. Siler, Baker Donelson Bearman Caldwell &
Berkowitz, Memphis, TN, Cameron S. Hill, Baker
Donelson Bearman Caldwell & Berkowitz, Chatta-
nooga, TN, for Plaintiff.
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Thelma J. Copeland, Thelma J. Copeland Attorney,
Christina Burdette, Hanover Walsh Jalenak & Blair,
Memphis, TN, for Defendants.

ORDER GRANTING LIFE INSURANCE
COMPANY OF NORTH AMERICA'S MOTION
FOR ORDER OF DISCHARGE, DISMISSAL
AND PERMANENT INJUNCTION AND TO
DISMISS COUNTERCLAIMS

S. THOMAS ANDERSON, District Judge.

*1 Before the Court is Interpleader-Plaintiff Life In-
surance Company of North America's (“LINA”) Mo-
tion for Order of Discharge, Dismissal and Permanent
Injunction and to Dismiss Counterclaims as filed on
February 13, 2009 (D.E. # 32). The Defendants have
failed to timely respond to LINA's motion, making the
underlying motion now ripe for adjudication. For the
reasons set forth below, Interpleader-Plaintiff's Mo-
tion is hereby GRANTED.

BACKGROUND

This interpleader action arises out of a dispute re-
garding the proceeds of a life insurance Policy (the
“Policy”) issued by LINA to Ms. Valerie Carr's em-
ployer on behalf of Ms. Carr. (Amend.Compl.q 17.)
On November 8, 2007, Ms. Carr passed away. (/d. at
15.) At the time of her death, Ms. Carr's death benefit
under the Policy was $55,000 in basic coverage and
$165,000 in supplemental coverage. (Id. at 9§ 19.)
During the administration of Ms. Carr's estate, a dis-
pute has arisen over who the proper beneficiary to the
Policy is. (/d. at § 17.) At this juncture, the potential
claimants to the proceeds of the Policy appear to be
Jodie Ingram, Linda Fowler, Sheila Lancaster, Bar-
bara Carr, Larry Simpson, as the natural father and
custodial parent of Valewis Simpson (Ms. Carr's son),
Ruby Wharton, as the court-appointed guardian of
Valewis Simpson, and Esther Lamar Fowler-Glenn.
(Id. at 9§ 18.)

LINA expressly disavows any interest in the death
benefit and acknowledges the benefit should be paid
according to the findings, conclusions, and instruc-
tions of the Court. (PI's Mot. for Discharge 2.) LINA
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filed its Complaint for Interpleader on July 11, 2008.
(D.E# 1.) LINA subsequently filed an Amended
Complaint for Interpleader on January 6, 2009. (D.E.#
27.) Pursuant to Court Order, LINA has paid and the
Clerk of Court has accepted for deposit the sum of
$220,000.00. (D.E.# 21.) According to LINA, this
sum represents the total amount due under Ms. Carr's
life insurance policy. (Pl.'s Mot. for Discharge 2.)

On September 9, 2008 the Estate of Valerie Carr (the
“Estate”) filed its Answer and Counterclaim to LINA's
Complaint. (D.E.# 19.) In the Estate's Counterclaim, it
alleges that on numerous occasions it has requested
the complete claims file and other documentation
directly from the attorney for the agent of LINA, or
from LINA, itself (among other individuals and enti-
ties). (Def. Estate's Countercl.  1.) Further, the Estate
contends that neither LINA nor its agents have been
forthcoming in providing documents to which the
Estate has an absolute right. (/d. at q 2.) According to
the Estate, the beneficiary designation documents
possess glaring inconsistencies that would result in the
alienation of Ms. Carr's minor son from funds that
were to be designated for his support in the event of
his mother's death. (/d. at q 3.) The Estate alleges that
the Probate Court of Shelby County conducted a
hearing requesting these documents; however, neither
LINA nor its agents appeared. (/d. at 9 4.) As a result
of these allegations, the Estate asserts that LINA has
acted in bad faith, which could now jeopardize the
appropriate and equitable settlement of the life in-
surance claim. (/d. at 9 5.) However, the Estate has not
identified what relief it seeks as a result of their alle-
gations.

*2 On February 12, 2009, Ruby Wharton, the
court-appointed guardian for Valewis Simpson, filed
her Answer and Counterclaim to LINA's Amended
Complaint. (D.E.# 31.) In Mrs. Wharton's counter-
claim she states that “the representative and attorney
of the Estate of Valerie Carr has advised the Coun-
ter-Plaintiff of their efforts to obtain a verified copy of
the beneficiary form and the Plaintiff and its repre-
sentatives have not been forthcoming in producing the
beneficiary documentation.” (Def. Ruby Wharton's
Countercl. 9 2.) Like the Estate, Ms. Wharton does not
identify what relief she seeks as a result of this alle-
gation.

LINA then filed the underlying motion, asserting they
should be dismissed from this case pursuant to Federal
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Rule of Civil Procedure 12(b)(6) and 54(b). In so
doing, LINA seeks (1) discharge from all liability
arising from or payable as a result of the death of
Valerie Carr by dismissing LINA from this action with
prejudice; (2) an order permanently enjoining De-
fendants Larry Simpson, Barabara Carr, Jodie Ingram,
Linda Fowler, Sheila Lancaster, Esther Lamar Fow-
ler-Cleenn, the Estate, Ruby Wharton, and any other
unidentified person who has made a claim or who may
make a claim to the interpleaded funds from taking
any action or commencing any proceeding against
LINA, in relation to the interpleaded funds; (3) dis-
missal of the Estate's counterclaim against LINA for
failure to state a claim upon which relief may be
granted; and (4) dismissal of Mrs. Wharton's coun-
terclaim against LINA for failure to state a claim upon
which relief may be granted. (LINA's Memo. in
Support of Mot. to Dismiss 7-8.)

STANDARD OF REVIEW

A defendant may move to dismiss a claim “for failure
to state a claim upon which relief can be granted”
under Federal Rule of Civil Procedure 12(b)(6). When
considering a Rule 12(b)(6) motion, the Court must
treat all of the well-pleaded allegations of the com-
plaint as true and construe all of the allegations in the
light most favorable to the non-moving party.”™'
However, legal conclusions or unwarranted factual
inferences need not be accepted as true.”™ “To avoid
dismissal under Rule 12(b)(6), a complaint must
contain either direct or inferential allegations with
respect to all material elements of the claim.” ** “The
Federal Rules of Civil Procedure do not require a
claimant to set out in detail all the facts upon which he
bases his claim.” "

EN1. Scheuer v. Rhodes, 416 U.S. 232, 236,
94 S.Ct. 1683, 40 L.Ed.2d 90 (1974); Saylor
v. Parker Seal Co., 975 F.2d 252, 254 (6th
Cir.1992).

FN2. Morgan v. Church's Fried Chicken, 829
F.2d 10, 12 (6th Cir.1987).

FN3. Wittstock v. Mark a Van Sile, Inc., 330
F.3d 889, 902 (6th Cir.2003).

FN4. Conley v. Gibson, 355 U.S. 41, 47, 78
S.Ct. 99, 2 L.Ed.2d 80 (1957).
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The Supreme Court has more recently stated that the
Federal Rules “do not require a heightened fact
pleading of specifics, but only enough facts to state a
claim that is plausible on its face.” ™ The Sixth
Circuit has subsequently acknowledged “[s]ignificant
uncertainty” as to the intended scope of Twombly.™N°
Consequently, the Sixth Circuit has articulated the
following as the standard of review for 12(b)(6) mo-
tions: on a motion to dismiss, the Court must construe
the complaint in the light most favorable to the plain-
tiff, accept all factual allegations as true, and deter-
mine whether the complaint contains “enough facts to
state a claim to relief that is plausible on its face.” ™’
Thus, although the factual allegations in a complaint
need not be detailed, they “must do more than create
speculation or suspicion of a legally cognizable cause
of action; they must show entitlement to relief.” ™

FNS5. Bell Atlantic Corp. v. Twombly, 550
U.S. 544, 127 S.Ct. 1955, 1974, 167 L.Ed.2d
929 (2007) (“retiring” the “no set of facts”
standard first announced in Conley v. Gibson,
355 U.S. 41, 78 S.Ct. 99, 2 L.Ed.2d 80
(1957)).

FN6. Weisbarth v. Geauga Park Dist., 499
F.3d 538, 541 (6th Cir.2007); see also
Commercial Money Ctr., Inc. v. 1ll. Union
Ins. Co., 508 F.3d 327, 337 (6th Cir.2007)
(“We have noted some uncertainty concern-
ing the scope of Bell Atlantic Corp. v.
Twombly, ... in which the Supreme Court
‘retired’ the ‘no set of facts' formulation of
the Rule 12(b)(6) standard....”).

FN7. United States ex rel. Bledsoe v. Cmty.
Health Sys., Inc., 501 F.3d 493, 502 (6th
Cir.2007) (quoting Twombly, 127 S.Ct. at
1974 (2007)).

FNB8. League of United Latin Am. Citizens v.
Bredesen, 500 F.3d 523, 527 (6th Cir.2007)
(emphasis in original) (citing Twombly, 127
S.Ct. at 1964-65).

ANALYSIS

I. The Counterclaims
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*3 Beginning with the Estate and Mrs. Wharton's
counterclaims as to whether LINA has acted in bad
faith for failing to appear at a probate court hearing
and for failing to be forthcoming in providing docu-
ments related to Ms. Carr's policy, LINA raises three
arguments in support of their dismissal. First, LINA
contends that from the face of the counterclaims it is
unclear what documents the Estate and Ms. Wharton
requested, when they were requested, or how LINA's
response was inadequate, and to that end, LINA
claims to have already produced to the Estate the
documents LINA had in its possession. Furthermore,
LINA asserts that it is under no duty to be “forth-
coming” with the documents or to appear at a Probate
Court hearing, and as such, according to LINA the fact
that it did not respond to the Estate's informal request
for documents does not give rise to a cause of action.

Second, LINA argues there is no general claim for
“bad faith.” Although Tennessee law does provide a
statutory cause of action for bad faith denial of an
insurance claim, LINA claims that it has at all times
specifically denied any interest in the proceeds of Ms.
Carr's Policy and stood ready to pay the proceeds to
the proper beneficiary. As such, LINA asserts that it is
undisputed that it has not denied any claim for the
benefits to Ms. Carr's policy, and as such, a bad faith
claim cannot be asserted against them.

Last, LINA argues the Estate does not have standing
to assert a claim against LINA, because the Estate
cannot show that LINA's actions caused it “in-
jury-in-fact.” LINA seeks to demonstrate the Estate's
lack of standing by showing that the Estate has not
alleged that LINA has improperly delayed payment of
the proceeds or somehow breached the agreement
made by virtue of the Policy, and that the Estate is not
a beneficiary, and thus, has no right to the proceeds of
the Policy.

A careful reading of both the Estate and Mrs. Whar-
ton's counterclaims reveals that neither party has pro-
vided any facts to support their claims that LINA has
acted in bad faith, nor have they provided any infor-
mation regarding what kind of damages they have
suffered as a result of LINA's actions. Not only have
Defendants' failed to provide the facts upon which
they base their claim, but neither party has cited to any
statute or common law doctrine that would entitle
them to relief based on these actions. Although the
factual allegations in a complaint need not be detailed,
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they “must do more than create speculation or suspi-
cion of a legally cognizable cause of action; they must
show entitlement to relief.” ™ The facts and allega-
tions laid out in Defendants' counterclaim does just
this. It creates a mere speculation or suspicion of a
legally cognizable claim, if that, and this is not
enough. Furthermore, the Defendants' have com-
pletely failed to respond to or dispute LINA's motion.

FNO. League of United Latin Am. Citizens v.
Bredesen, 500 F.3d 523, 527 (6th Cir.2007)
(emphasis in original) (citing Twombly, 127
S.Ct. at 1964-65).

Additionally, LINA is correct in its contention that
Tennessee law will not support a general “bad faith”
claim, as Tennessee does not recognize a general
common law tort for bad faith by an insurer against an
insured.™'? Instead, the exclusive remedy for such
conduct is statutory.™' And although under
Tenn.Code Ann. § 56-7-105 a cause of action may be
premised on an insurance company's bad faith denial
of an insurance claim,"M'? this is not the set of cir-
cumstances in this case. Neither party has asserted that
LINA denied the insurance claim, and LINA has at all
times denied any interest in the policy's proceeds. (See
LINA's Compl. for Interpleader § 21.) Instead, LINA
has been unable to pay the proceeds, because the re-
maining parties dispute who the proper beneficiary is.

FN10. Cracker Barrel Old Country Store,
Inc. v. Cincinnati Ins. Co. ., 590 F.Supp.2d
970, 973 (M.D.Tenn.2008).

FNI11. Tenn.Code Ann. § 56-7-105.

FN12. Tenn.Code Ann. § 56-7-105; U.S.
Bank, N.A. v. Tenn. Farmers Mut. Ins. Co.,
277 S.W.3d 381 (Tenn.2009).

*4 If instead the Defendants are suggesting that LINA
has conducted itself in the underlying litigation in such
a way that evidences bad faith, and as such, bars the
application of the equitable remedies available by
virtue of filing an interpleader complaint, Defendants
have completely failed to allege any facts that would
sufficiently support such a contention.”™"* As such,
accepting all of the counterclaimants' factual allega-
tions as true, the Estate and Mrs. Wharton's claims
must be dismissed for failure to state a claim upon
which relief may be granted, and thus, Plaintiff's Mo-
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tion to Dismiss the Defendants Counterclaims is he-
reby GRANTED.™"

FN13. See, e.g., Prudential Ins. Co. of Am. v.
Hovis, 553 F.3d 258, 262 (3d Cir.2009)
(holding that “where a stakeholder is
blameless with respect to the existence of the
ownership controversy, the bringing of an
interpleader action protects it from liability to
the claimants both for further claims to the
stake and for any claims directly relating to
its failure to resolve that controversy”); Ab-
stract & Title Guar. Co. v. Chi. Ins. Co., 489
F.3d 808, 813 (7th Cir.2007) (holding that a
finding of bad faith requires evidence of a
state of mind reflecting dishonest purpose,
moral obliquity, furtive design, or ill will);
William Penn Life Ins. Co. of New York v.
Viscuso, 569  F.Supp.2d 355, 361
(S.D.N.Y.2008).

FN14. Because the Court finds that the
counterclaims should be dismissed for failure
to plead facts which could support a cause of
action for bad faith, the Court need not spe-
cifically reach the issue of standing.

I1. Discharge

LINA next requests that the Court enter an order
dismissing Plaintiff from this action and enjoining all
Defendants from bringing or maintaining further ac-
tion against Plaintiff in connection with this matter. In
LINA's Complaint for Interpleader, it states the Court
has federal question jurisdiction, because this suit
relates to a group life insurance policy that is governed
by the Employment Retirement Income Security Act
of 1974 (“E.R.I.S.A.”). As such, Interpleader is a form
of equitable relief available to Plaintiff pursuant to
Federal Rule of Civil Procedure 22.

Under Rule 22, “[p]ersons having claims against the
plaintiff may be joined as defendants and required to
interplead when their claims are such that the plaintiff
is or may be exposed to double or multiple liability.”
FNIS Interpleader is an equitable proceeding that “af-
fords a party who fears being exposed to the vexation
of defending multiple claims to a limited fund or
property that is under his control a procedure to settle
the controversy and satisfy his obligation in a single
proceeding.” N
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FN15. Fed.R.Civ.P. 22.

FN16. U.S. v. High Tech. Prods., Inc., 497
F.3d 637, 642 (6th Cir.2007); see also Pru-
dential Ins. Co. of Am., 553 F.3d at 262
(“[IInterpleader allows a stakeholder who
‘admits it is liable to one of the claimants, but
fears the prospect of multiple liability[,] ... to
file suit, deposit the property with the court,
and withdraw from the proceedings.” “ (cita-
tions omitted)).

An interpleader action typically proceeds in two
stages.”™ During the first stage, the court determines
whether the stakeholder has properly invoked inter-
pleader, including whether the court has jurisdiction
over the suit, whether the stakeholder is actually
threatened with double or multiple liability, and
whether any equitable concerns prevent the use of
interpleader. ™'® During the second stage, the court
determines the respective rights of the claimants to the
fund or property at stake via normal litigation
processes, including pleading, discovery, motions,
and trial. ™'’ “When the court decides that interpleader
is available ... it may issue an order discharging the
stakeholder, if the stakeholder is disinterested, en-
joining the parties from prosecuting any other pro-
ceeding related to the same subject matter, and di-
recting the claimants to interplead....” "*° Absent the
presence of bad faith on the part of the stakeholder or
the possibility that the stakeholder is independently
liable, and after the interpleaded funds have been paid
into the registry of the Court, discharge should be
readily granted. "*'

FN17. High Tech. Prods., Inc., 497 F.3d at
642.

FNI18. Id.; see also Aon Corp. v. Hohlweck,
223 F.Supp.2d 510, 514 (S.D.N.Y.2002).

FNI19. High Tech. Prods., Inc., 497 F.3d at
642.

FN20. Id.; see also Prudential Ins. Co. of
Am., 553 F.3d at 262 (The result of an inter-
pleader action is that “ ‘[tlhe competing
claimants are left to litigate between them-
selves,” while the stakeholder is discharged
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from further liability with respect to the
subject of the dispute.” (quoting Metro. Life
Ins., Co. v. Price, 501 F.3d 271, 275 (3d
Cir.2007)); Aon Corp., 223 F.Supp.2d at 514
(“A discharge in interpleader ‘permits the
neutral stake holder having no claim to the
subject matter of the action, to retire from the
action and requires competing claimant to
interplead their claims.” “ (citations omit-
ted)); Sun Life Assurance Co. of Canada v.
Thomas, 735  F.Supp. 730, 732
(W.D.Mich.1990).

FN21. Kurland v. U.S., 919 F.Supp. 419, 421
(M.D.Fla.1996); Sun Life Assur. Co. of
Canada, 735 F.Supp. at 732 (“A neutral
stakeholder asserting no claim to the disputed
funds and having surrendered the disputed
funds to the custody of the Court should be
discharged from the action.” (citing New
York Life Ins. Co. v. Conn. Dev. Auth., 700
F.2d 91, 94 (2d Cir.1983)).

In the case at bar, LINA does not contest its liability
under the Policy, nor does it claim any entitlement to
the proceeds. Instead, LINA was unable to determine
the identity of the beneficiary or beneficiaries without
potentially subjecting itself to multiple liability, and
thus, LINA paid the full amount of benefits due under
the policy into the Court. Accordingly, LINA is en-
titled to an order enjoining Defendants from bringing
separate proceedings against LINA for the Policy
proceeds and discharging Plaintiff from further liabil-
ity to Defendants for the Policy proceeds.™** LINA's
Complaint for Interpleader additionally requests re-
covery of all costs and expenses incurred in bringing
this action, including reasonable attorney's fees.
(Compl.y (e).) However, LINA does not address this
issue in its underlying motion, and thus, the Court
does not reach it at this time. As such, LINA's Motion
for Discharge GRANTED, and LINA is hereby dis-
missed from the underlying action, except for the
limited issue of determining entitlement to attorney's
fees and costs.

FN22. See, e.g., Prudential Ins. Co. of Am. v.
Goodiron, No.1965, 2008 WL 545006, *3
(D.N.J. Feb.27, 2008); Conn. Gen. Life Ins.
Co. v. Thomas, 910 F.Supp. 297, 300
(S.D.Tex.1995); Sun Life Assurance Co. of
Canada, 735 F.Supp. 730.
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II1. Entry of Final Judgment

*5 LINA's final request is that judgment pursuant to
Rule 54(b) be entered in their favor, as it asserts that
its continued participation in this matter would cause it
to expend time and resources without good cause.
Federal Rule of Civil Procedure 54(b) states:

When an action presents more than one claim for
relief-whether as a claim, counterclaim, crossclaim,
or third-party claim-or when multiple parties are
involved, the court may direct entry of a final
judgment as to one or more, but fewer than all,
claims or parties only if the court expressly deter-
mines that there is no just reason for delay. Other-
wise, any order or other decision, however desig-
nated, that adjudicates fewer than all the claims or
the rights and liabilities of fewer than all the parties
does not end the action as to any of the claims or
parties and may be revised at any time before the
entry of a judgment adjudicating all the claims and
all the parties' rights and liabilities.

An entry of final judgment is available pursuant to
Rule 54(b) based on two independent findings."™*
First, the court must determine whether the judgment
is final."™** A judgment is considered final when * ‘an
ultimate disposition of an individual claim has been
entered in the course of a multiple claims action.” *
FN23 Second, the court must expressly determine that

there is no just reason for delay.”™*°

FN23. Gen. Acquisition, Inc. v. GenCorp
Inc., 23 F.3d 1022, 1026 (6th Cir.1994).

FN24. Id.

FN25. Id. (quoting Curtiss-Wright Corp. v.
Gen. Elec. Co., 466 U.S. 1,7,104 S.Ct. 1673,
80 L.Ed.2d 1 (1980)) (internal citation and
quotation marks omitted).

FN26. Id.

The Sixth Circuit has provided “[a] nonexhaustive list
of factors which a district court should consider when
making a Rule 54(b) determination.” "™*" These fac-
tors include:

Page 6

FN27. Corrosioneering, Inc. v. Thyssen
Envtl. Sys., Inc., 807 F.2d 1279, 1283 (6th
Cir.1986).

(1) the relationship between the adjudicated claim
and the unadjudicated claims; (2) the possibility that
the need for review might or might not be mooted
by future developments in the district court; (3) the
possibility that the reviewing court might be obli-
gated to consider the same issue a second time; (4)
the presence or absence of a claim or counterclaim
which could result in set-off against the judgment
sought to be made final; (5) miscellaneous factors
such as delay, economic and solvency considera-
tions, shortening the time of trial, frivolity of com-
peting claims, expense, and the like.™*

FN28. Id.

“[S]ound judicial administration does not require that
Rule 54(b) requests be granted routinely.” ™ Instead,
it is within the Court's sound discretion to grant an
entry of final judgment.”™*" LINA has already depo-
sited the proceeds of the insurance Policy with the
Court, and the counter-claims against LINA have now
been dismissed. There being no other claims against
LINA, it no longer has any role in this litigation.
LINA's continued participation in this litigation for an
indefinite period would cause it to expend additional
resources and time for no good reason. Therefore, the
Court finds that there is no just reason for delaying
entry of judgment. As such, LINA's Rule 54(b) Mo-
tion is hereby GRANTED.

FN29. Curtiss-Wright, 446 U.S. at 10.
FN30. /d.
CONCLUSION

Because Defendants' Counterclaims fail to state a
claim upon which relief could be granted, they are
hereby DISMISSED pursuant to Federal Rule of Civil
Procedure 12(b). Because Interpleader-Plaintiff LINA
has properly invoked interpleader and paid the full
amount due under the Policy into the Court's registry,
its Motion for Discharge and Dismissal is hereby
GRANTED. And because there is no just reason for
delaying entry of judgment, LINA's Rule 54(b) Mo-
tion is hereby GRANTED.
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*6 IT IS SO ORDERED.

W.D.Tenn.,2009.
Life Ins. Co. of North America v. Simpson
Slip Copy, 2009 WL 2163498 (W.D.Tenn.)

END OF DOCUMENT
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United States District Court,

E.D. Tennessee,

Southern Division,

McKEE FOODS CORPORATION, Plaintiff,
v.
PITNEY BOWES, INC. and Pitney Bowes Credit
Corporation, Defendants.
No. 1:06-CV-80.

March 22, 2007.

Anthony A. Jackson, Chambliss, Bahner & Stophel,
PC, Chattanooga, TN, for Plaintiff.

Stephen S. Duggins, Husch & Eppenberger, LLC,
Chattanooga, TN, for Defendants.

MEMORANDUM AND ORDER

HARRY S. MATTICE, JR., United States District
Judge.

*1 This is a dispute over the performance, or lack
thereof, of an automated mailing system which was
manufactured by one of the Defendants and leased by
the Plaintiff from the other Defendant. Before the
Court is Defendants' Pitney Bowes, Inc. and Pitney
Bowes Credit Corporation (PBCC) Motion to Dismiss
(Court Doc. No. 11). Defendants have attached a copy
of the written agreement at issue to their motion. (See
Court Doc. No. 11-2, Lease Authorization & Docu-
ment Describing Equipment.) In response, Plaintiff
has filed affidavits in opposition to Defendants' mo-
tion. (See Aff. of Dee Ann Price, Court Doc. No. 17;
Aff. of Odessa Owen, Court Doc. No. 18.) Plaintiff
argues that, in light of this extrinsic evidence, the
Court must treat Defendant's motion as one for sum-
mary judgment pursuant to Rule 56 of the Federal
Rules of Civil Procedure.

When one or both parties present matters outside the
pleadings in conjunction with a Rule 12(b)(6) motion,
the Court may, at its discretion, either consider these
matters and convert the motion to one for summary
judgment or exclude the extra-pleading materials and
apply the standard set forth in Rule 12(b)(6). See
Fed.R.Civ.P. 12(b); Shelby County Health Care Corp.

v. S. Council of Indus. Workers Health & Welfare
Trust Fund, 203 F.3d 926, 931 (6th Cir.2000); Aamot
v. Kassel, 1 F.3d 441, 443 (6th Cir.1993); Batt v.
United States, 976 F.Supp. 1095, 1096-97 (N.D.Ohio
1997) (“The decision to exclude material outside the
pleadings is entirely within the discretion of the trial
court.”).

In this case, the Court will exclude the extra-pleading
matters and treat the instant motion as one under Rule
12(b)(6) for two reasons. First, given the current status
of the litigation, converting Defendant's Rule 12(b)(6)
motion into a motion for summary judgment would be
premature. Little or no discovery has taken place so as
to allow the parties to argue, and the Court to deter-
mine, whether a genuine issue of material fact exists.
See Equal Justice Found. v. Deutsche Bank Trust Co.
Ams., 412 F.Supp.2d 790, 799-800 (S.D.Ohio 2005);
Black v. Franklin County, No. Civ.A. 3:05-18-JMH,
2005 WL 1993445, at *3 (E.D.Ky. Aug. 16, 2005).
Second, it is Plaintiff who attempts to use materials
outside of the pleadings to convert Defendants' motion
to one for summary judgment. If Defendants had
wished to file a motion for summary judgment under
Rule 56 they would have done so. Instead, Defendants
opted to proceed under Rule 12(b)(6), and have ob-
jected to Plaintiff's extra-pleading evidence. The
Court will give effect to Defendants' decision to move
under Rule 12(b)(6). Accordingly, the Court EX-
CLUDES the affidavits Plaintiff offers in opposition
of Defendants' Motion to Dismiss (Court Doc. No.
17-18.). ™!

FNI1. Even were the Court to convert De-
fendants' Rule 12(b)(6) motion to a motion
for summary judgment, the result would be
the same. As explained below, Plaintiff is
barred by substantive Tennessee law from
introducing any evidence of PBCC's alleged
representations of warranty, whether they
were made before, during, or after the for-
mation of the lease agreement. See infra 11.A.
As also discussed below, see infra 11.B.-C.,
according to Rule 9(b), Plaintiff's allegations
of fraud are insufficient as currently plead
regardless of whether they are challenged
under Rule 12(b)(6) or Rule 56. See Jude v.
Inez Deposit Bank, 968 F.2d 1215, 1992 WL
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158877, at *4 (6th Cir1992) (upholding a
grant of summary judgment based on a fail-
ure to plead in accordance with Rule 9(b)).

The Court will not, however, exclude the copy of the
document attached to Defendants' Motion to Dismiss.
In its complaint, Plaintiff repeatedly refers to the
“lease” between it and PBCC, but does not attach, or
explicitly refer to, the Lease Authorization & Docu-
ment Describing Equipment which the Defendants
attach as Exhibit A to their Motion to Dismiss. The
Court is persuaded, however, that this document was
intended by the parties to govern the terms of their
“lease.” Under these circumstances, the Court will
treat the Lease Authorization & Document Describing
Equipment (this document will hereinafter sometimes
be referred to as the “Lease Agreement”) as having
been incorporated into Plaintiff's complaint by refer-
ence, and will consider it as part of the pleadings
pursuant to Rule 10(c). Accordingly, this document is
appropriate for consideration for purpose of Defen-
dants' instant Rule 12(b)(6) motion. See Weiner v.
Klais & Co., 108 F.3d 86, 89 (6th Cir.1997).

I. FEDERAL RULE OF CIVIL PROCEDURE
12(b)(6) STANDARD

*2 Rule 12(b)(6) provides for the dismissal of a com-
plaint that fails to state a claim upon which relief can
be granted. The purpose of Rule 12(b)(6) is to permit a
defendant to test whether, as a matter of law, the
plaintiff is entitled to relief even if everything alleged
in the complaint is true. Mayer v. Mylod, 988 F.2d
635, 638 (6th Cir.1993). A complaint should not be
dismissed for failure to state a claim unless “it appears
beyond doubt that the plaintiff can prove no set of
facts in support of his claim which would entitle him
to relief.” Conley v. Gibson, 355 U.S. 41, 45-46
(1957); Arrow v. Fed. Reserve Bank, 358 F.3d 392,
393 (6th Cir.2004). The complaint must contain either
“direct or inferential allegations respecting all the
material elements to sustain a recovery ....“ Scheid v.
Fanny Farmer Candy Shops, Inc., 859 F.2d 434, 436
(6th Cir.1988) (internal quotations and citations
omitted). The Court must determine not whether the
plaintiff will ultimately prevail but whether the plain-
tiff is entitled to offer evidence to support his claims.
Scheuer v. Rhodes, 416 U.S. 232, 236 (1974). In
making this determination, the Court must construe
the complaint in the light most favorable to plaintiff
and accept as true all well-pleaded factual allegations.

Arrow, 358 F.3d at 393; Mixon v. Ohio, 193 F.3d 389,
400 (6th Cir.1999). The Court need not accept as true
mere legal conclusions or unwarranted factual infe-
rences. Id.

II. ANALYSIS

Plaintiff concedes that some of its causes of action will
not survive Defendants' Motion to Dismiss. Plaintiff
offers to strike its claims of negligence and negligent
misrepresentation against both Defendants and its
claim for breach of (implied) warranty against De-
fendant PBCC. The Court will treat Plaintiff's offer as
a motion pursuant to Rule 41(a)(2), and will GRANT
the same. The remaining portions of Plaintiff's Com-
plaint challenged by Defendants' Motion to Dismiss
are as follows: Plaintiff's breach of contract claim
against PBCC, Plaintiff's Tennessee Consumer Pro-
tection Act claims against both Defendants, and
Plaintiff's fraudulent misrepresentation against both
Defendants. The Court will address each in turn.

A. Breach of Contract

Plaintiff's breach of contract claim against PBCC turns
on whether PBCC expressly warranted the perfor-
mance of the equipment which is the subject of the
Lease Agreement.

In cases such as this, which arise under the Court's
diversity jurisdiction under 28 U.S.C. § 1332, the
Court must apply the choice of law rules of the state in
which the Court sits. Klaxon Co. v. Stentor Elec. Mfg.
Co., 313 U.S. 487, 496 (1941); Andersons, Inc. v.
Consol, Inc., 348 F.3d 496, 501 (6th Cir.2003). In
Tennessee, in the absence of a choice of law provision
in a contract, the law of the place where a contract is
made governs the construction and validity of the
contract. Ohio Cas. Ins. Co. v. Travelers Indem. Co.,
493 S.W.2d 465, 466 (Tenn.1973). In a situation
where the contract was negotiated by correspondence
sent through the mail, as appears to be case with re-
spect to the Lease Agreement, “the contract is con-
summated the moment the letter of acceptance is de-
posited in the mail ....“ College Mill Co. v. Fidler, 58
S.W. 382, 384 (Tenn.Ct. Ch.App.1899); see also 16
Am.Jur.2d Conflict of Laws § 99 (“[T]he offer is
accepted when the acceptance is properly placed in the
mail .... Hence, ... the place of contracting is where the
letter of acceptance is mailed ....””). Because the Lease
Agreement appears to have been executed by Plain-
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tiff's representative in Tennessee, Tennessee contract
law applies.

*3 Under Tennessee law, “[t]he central tenet of con-
tract construction is that the intent of the contracting
parties at the time of executing the agreement should
govern.” Planters Gin Co. v. Fed. Compress &
Warehouse Co., 78 S.W.3d 885, 890 (Tenn.2002). The
Court's role in resolving disputes regarding contract
interpretation is to glean the intention of the parties
based upon the usual, natural, and ordinary meaning of
the language used in the written agreement. Guiliano
v. Cleo, Inc., 995 S.W.2d 88, 95 (Tenn.1999). Where
the language of the contract is clear and unambiguous,
its literal meaning controls the outcome of contract
disputes. Planters Gin Co., 78 S.W.3d at 890. In such
a situation, contractual interpretation is a matter of
law, Petty v. Sloan, 197 Tenn. 630, 277 S.W.2d 355
(1955), and may be addressed on a motion under Rule
12. When a contract's terms are ambiguous, however,
interpretation is a question of fact, Hendrix v. City of
Maryville, 431 S.W.2d 292 (Tenn.Ct.App.1968), and
is not appropriately decided in the context of Rule 12.
A contract's terms are ambiguous only when they are
susceptible to more than one reasonable interpretation.
Planters Gin Co., 78 S.W.3d at 890.

Thus, the Court must first determine whether the
Lease Agreement contains ambiguous terms. Plaintiff
argues that certain representations PBCC made
amount to an express warranty, that this express war-
ranty contradicts the Lease Agreement's various pro-
visions disclaiming a warranty of performance of the
leased equipment, and that, therefore, the Lease
Agreement is at least ambiguous as to whether PBCC
warrants the performance of the leased equipment. In
light of this ambiguity, Plaintiff reasons, dismissal of
its breach of contract cause of action against PBCC
would be improper.

Plaintiff correctly argues that certain representations
made by a lessor pertaining to the quality of the leased
goods may create an express warranty. According to
the Tennessee General Assembly:

(1) Express warranties by the lessor are created as
follows:

(a) Any affirmation of fact or promise made by the
lessor to the lessee which relates to the goods and
becomes part of the basis of the bargain creates an

express warranty that the goods will conform to the
affirmation or promise.

(b) Any description of the goods which is made part
of the basis of the bargain creates an express war-
ranty that the goods will conform to the description.

Tenn.Code Ann. § 47-2A-210. The analysis does not
end there, however. In order to demonstrate that
PBCC's alleged representations create an ambiguity
within the Lease Agreement, Plaintiff must be able to
show that these representations-which the Court will
assume suffice for the purposes of section
47-2A-210-can be subsumed into the Lease Agree-
ment. In other words, Plaintiff must be able to show
that PBCC's alleged representations create additional
terms not found within the written embodiment of the
Lease Agreement. Plaintiff's argument implicates
Tennessee's parol evidence rule.

*4 As applied to contracts for the lease of goods, the
parol evidence rule states that when presented with a
writing that contains no ambiguous terms and is a
complete and final expression of the agreement be-
tween the parties, the Court may not look beyond the
writing to any extrinsic evidence to either contradict or
supplement the meaning of its terms. Tenn.Code Ann.
§ 47-2A-202; see also Stamp v. Honest Abe Log
Homes, Inc., 804 S.w.2d 455, 457
(Tenn.Ct.App.1990). Thus, in order to avoid applica-
tion of the parol evidence rule so that the Court may
consider PBCC's alleged representations, Plaintiff
must show that either the Lease Agreement contains
ambiguous terms or that it does not embody the entire
agreement between the parties.

Plaintiff contends that the Lease Agreement's war-
ranty disclaimers are at least rendered ambiguous by
PBCC's alleged representations. Plaintiff's argument
fails because it does not establish an ambiguity on the
face of the Lease Agreement. Importantly, Plaintiff
does not argue that the Lease Agreement contains
ambiguous terms other than the warranty disclaimers.
Plaintiff's argument-that: (1) the warranty disclaimers
are ambiguous, so (2) the parol evidence rule does not
apply; therefore (3) PBCC's alleged statements can
become part of the Lease Agreement so as to render it
ambiguous-employs circular reasoning. Plaintiff does
not argue that the Lease Agreement contains an in-
ternal ambiguity that would render the parol evidence
rule inapplicable.
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Further, the Lease Agreement recites that “[t]his Lease
constitutes the entire agreement between the Parties as
to the subjects addressed in this Lease, and represen-
tations or statements not included herein are not part
of this Lease and are not binding on the parties.”
(Lease Agreement 9§ 27.) Absent special circums-
tances, Tennessee courts regularly uphold integration
clauses such as this. See Tipton v. Quinn, No. M
1998-00951-COA-R3-CV, 2001 WL 329530, at *5
(Tenn.Ct.App. Mar. 28, 2001); Brookside Mills, Inc. v.
Specialty Retail Concepts, Inc., 1987 WL 26206, at *4
(Tenn.Ct.App. Dec. 8, 1987) (“This clause is not
meaningless. By signing this contract both parties
agreed that the written lease would set forth their final
agreement.”). Plaintiff has offered no reason why the
Court should not enforce the Lease Agreement's in-
tegration clause as written.

The Court concludes that the Lease Agreement is
internally unambiguous and fully integrated, in that it
is a complete and final expression of the agreement
between the parties. Accordingly, Tennessee's parol
evidence rule applies to the Lease Agreement, and
prohibits Plaintiff from offering representations by
PBCC made prior to or during the formation of the
Lease Agreement that may otherwise create warran-
ties under section 47-2A-210 in contradiction of the
Lease Agreement's warranty disclaimers. See
Tenn.Code Ann. § 47-2A-202; Perryman v. Peterbilt
of Knoxville, Inc., 708 S.W.2d 403, 405
(Tenn.Ct.App.1985) (holding that the parol evidence
rule excluded statements that would have created an
express warranty under Tenn.Code Ann. § 47-2-313,
the sale-of-goods version of section 47-2A-210); see
also Airline Constr. Inc. v. Barr, 807 S '\W.2d 247,259
(Tenn.Ct.App.1990) (holding that even “ ‘collateral
agreements' to the written contract must be limited to
subject matter which does not contradict or vary terms
which are plainly expressed in the writing”).

*5 Further, Plaintiff cannot introduce evidence of
PBCC's representations made after the parties entered
into the Lease Agreement to support its argument for
an express warranty under section 47-2A-210. Section
47-2A-210 converts representations to express war-
ranties only when they become a “basis for the bar-
gain.” Tenn.Code Ann. § 47-2A-210(1). To comprise
a basis for the bargain, a plaintiff must show that it
relied on the defendant's representation. Fletcher v.
Coffee County Farmers Co-op., 618 S .W.2d 490, 493

(Tenn.Ct.App.1981). Under the facts of this case as set
forth in Plaintiff's Complaint, there are no circums-
tances by which Plaintiff can show that it relied on
PBCC's post-contractual representation as an in-
ducement to enter into the Lease Agreement.

Accordingly, as a matter of law, the Court concludes
that Plaintiff can prove no set of facts to support his
argument that the Lease Agreement warrants the
performance of the leased equipment, and will
GRANT PBCC's motion to dismiss as to Plaintiff's
breach of contract claim.

B. Fraudulent Misrepresentation

Plaintiff also brings a cause of action against both
Defendants for fraudulent misrepresentation. A cause
of action for fraud in Tennessee requires four ele-
ments:

(1) an intentional misrepresentation of a material
fact, (2) knowledge of the representation's falsity,
and (3) an injury caused by reasonable reliance on
the representation. The fourth element requires that
the misrepresentation involve a past or existing fact
or, in the case of promissory fraud, that it involve a
promise of future action with no present intent to
perform.

Dobbs v. Guenther, 846 S.W.2d 270, 274
(Tenn.Ct.App.1992). Rule 9(b) requires that aver-
ments of fraud be stated with particularity. At a
minimum, a plaintiff must “allege the time, place, and
content of the alleged misrepresentation on which he
or she relied; the fraudulent scheme; the fraudulent
intent of the defendants; and the injury resulting from
the fraud.” Coffey v. Foamex L.P., 2 F.3d 157, 161-62
(6th Cir.1993) (internal quotations omitted). Further,
“failure to plead an essential element of a claim of
fraud warrants dismissal of the claim under Rule
9(b).” Bender v. Southland Corp., 749 F.2d 1205,
1216 (6th Cir.1984).

Although Plaintiff alleges that both Defendants are
liable for fraudulent misrepresentation, it does not
specify the time and place of the alleged misrepre-
sentations. Accordingly, Plaintiff's claims of fraudu-
lent misrepresentation fail to meet the pleading stan-
dards set out in Rule 9(b), and the Court will GRANT
Defendant's Motion to Dismiss as to Plaintiff's claims
of fraudulent misrepresentation.
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C. Tennessee Consumer Protection Act

To establish a prima facie cause of action under the
Tennessee Consumer Protection Act (TCPA),
Tenn.Code Ann. §§ 47-18-101 to 128, Plaintiff must
prove that Defendants engaged in an act or practice
that is unfair or deceptive as defined under the TCPA,
and that Plaintiff suffered a loss of money, property, or
a thing of value as a result of the unfair or deceptive
act of defendant. Tenn.Code Ann. § 47-18-109.
Plaintiff's claims under the TCPA are subject to Rule
9(b)'s specific pleading requirements. Metro. Property
& Cas. Ins. Co. v. Bell, No. 04-5965, 2005 WL
1993446, at *5 (6th Cir. Aug. 17, 2005) (citing Harvey
v. Ford Motor Credit Co., 8 S.W.3d 274, 275
(Tenn.Ct.App.1999)). As Plaintiff's Complaint fails to
specify the time and place of the Defendants' alleged
TCPA violations, it does not comport with the plead-
ing standards of Rule 9(b). Accordingly, the Court will
GRANT Defendant's Motion to Dismiss as to Plain-
tiff's claims under the TCPA.

ITII. CONCLUSION

*6 For the reasons set forth above, the Court
GRANTS Defendant's Motion to Dismiss (Court Doc.
No. 11) as to Plaintiff's claims of breach of contract
against Defendant PBCC, which is DISMISSED
WITH PREJUDICE. The Court also GRANTS
Defendant's Motion to Dismiss as to Plaintiff's claims
of fraudulent misrepresentation and violation of the
Tennessee Consumer Protection Act against both
Defendants, which are DISMISSED WITHOUT
PREJUDICE.

On its motion to amend its Complaint, the Court
GRANTS Plaintiff leave to amend and re-file its
claims of fraudulent misrepresentation and violation
of the Tennessee Consumer Protection Act in a man-
ner that complies with Rule 9(b). See United States ex
rel. Bledsoe v. Cmty Health Sys., Inc., 342 F.3d 634,
644-45 (6th Cir.2003).

Further, the Court will treat Plaintiff's offer to strike
certain of its claims against Defendants as a motion
pursuant to Rule 41(a)(2), and will GRANT the same.
Accordingly, Plaintiff's claims of negligence and
negligent misrepresentation against both Defendants,
and its claim for breach of (implied) warranty against
Defendant PBCC are DISMISSED WITHOUT

PREJUDICE.

The claims which remain pending before the Court are
as follows: Plaintiff's claim of breach of contract and
Plaintiff's claim of breach of (implied) warranty
against Defendant Pitney Bowes, Inc. No claims re-
main pending against Defendant Pitney Bowes Credit
Corporation.

SO ORDERED.
E.D.Tenn.,2007.
McKee Foods Corp. v. Pitney Bowes, Inc.

Not Reported in F.Supp.2d, 2007 WL 896153
(E.D.Tenn.), 62 UCC Rep.Serv.2d 305

END OF DOCUMENT
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United States Court of Appeals,

Sixth Circuit.
METROPOLITAN PROPERTY & CASUALTY
INSURANCE COMPANY, Plaintiff / Coun-
ter-Defendant-Appellee,

V.

Tommye BELL, Defendant / Counter-Plaintiff /
Third-Party-Plaintiff-Appellant,

V.

William Cantrell, d/b/a Republic Insurance Company,
Third-Party Defendant-Appellee.

No. 04-5965.

Aug. 17, 2005.

On Appeal from the United States District Court for
the Middle District of Tennessee.

Michael P. Mills, Mills & Cooper, Nashville, TN, for
Plaintiff/Counter-Defendant-Appellee.

William Kennerly Burger, Burger, Siskin, Scott &
McFarlin,  Murfreesboro, TN, for  Defen-
dant/Counter-Plaintiff/Third-Party-Plaintiff-Appellan
t.

Marcia M. Eason, William A. Hullender, Miller &
Martin, Chattanooga, TN, for Third-Party Defen-
dant-Appellee.

Before ROGERS and SUTTON, Circuit Judges;
FORESTER, District Judge. ™"

FN* The Honorable Karl S. Forester, Senior
United States District Judge for the Eastern
District of Kentucky, sitting by designation.

SUTTON, Circuit Judge.

*1 Tommye Bell appeals the district court's grant of
summary judgment to Metropolitan Property and
Casualty Insurance Company (Metropolitan) and its
agent, William Cantrell, a judgment that had the effect
of permitting Metropolitan to void Bell's homeowner's
insurance policy due to material misrepresentations on
her insurance application. Because Bell admittedly
signed an application with false answers to two ques-
tions and because nothing suggests that Metropolitan
or its agent told Bell that those false answers were
irrelevant, we affirm.

In 1995, Tommye Bell purchased a house at 607
Hodges Road in Smithville, Tennessee, and acquired
homeowner's insurance for her residence from the
Farm Bureau. Between 1999 and 2001, Bell filed three
insurance claims-two claims arising out of fires re-
lating to lightning strikes and one arising out of a
theft-with the Farm Bureau. After Bell filed her
second lightning-related claim for damages (and her
third claim overall), the Farm Bureau informed her in
August of 2001 that it would terminate her policy
effective September 1, 2001.

After receiving the Farm Bureau's cancellation notice,
Bell contacted several local insurance agents to obtain
new homeowner's insurance coverage. One of the
insurance agents that she contacted, William Cantrell,
gave Bell a quote for homeowner's insurance through
Metropolitan. Bell found the quote acceptable and
arranged a meeting.

On August 29, 2001, Bell and Cantrell met at Can-
trell's office, where Cantrell either completed an in-
surance application for Bell as she gave him the ap-
propriate information or provided her with a com-
pleted application filled out with information she had
previously given him over the telephone. The appli-
cation contained questions about Bell's loss history
and insurance cancellation history for the prior three
years. See JA 59 (copy of the application form with the
following question: “Any coverage declined, can-
celled or non-renewed during the last 3 years?”); id.
(listing as another question: “Any losses, whether or
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not paid by insurance, during the last 3 years at this or
at any other location?”). Responding for Bell, Cantrell
checked the “No” box beside each of these questions.
He left many of the questions-such as whether the
property had been inspected, whether it was occupied
and other similar questions, none of which are spe-
cifically relevant to this case-unanswered.

Bell then read and signed the form, declaring “that the
information provided in [it] is true, complete and
correct to the best of [her] knowledge and belief,” JA
59, and made an initial payment toward her policy
premium. See also JA 43 (text of the general condi-
tions of the contract, noting that “[t]his policy is void
... if [the insured] intentionally conceals or misrepre-
sents any material fact or circumstance or makes false
statements or engages in fraudulent conduct relating to
this insurance, either before or after a loss™).

*2 The responses to the loss-history and insur-
ance-cancellation questions, the parties agree, were
incorrect, but the parties disagree over how those
errors made their way into the application. According
to Bell, she told Cantrell about the cancellation of her
Farm Bureau insurance and her lightning-related
losses at some point during their interactions, and she
did not notice the incorrect responses when she signed
the application. Cantrell, by contrast, cannot remem-
ber any conversation about the Farm Bureau cancel-
lation.

After the application had been completed, Cantrell
may have transmitted the information in the applica-
tion to Metropolitan via computer. (He cannot re-
member whether he also sent a signed application to
Metropolitan.) At Metropolitan, Mary Liggio, a senior
underwriter, reviewed the application, did not object
to the fact that it was only partially completed and
approved it. Metropolitan, through MetLife, issued an
insurance policy that became effective on September
1,2001.

The MetLife policy was in effect on January 6, 2002,
when a fire broke out in and damaged Bell's home.
Bell submitted a claim in the amount of $455,118.36.
While investigating the loss, Metropolitan took a
sworn statement from Bell, during which it learned of
Bell's prior claims and insurance history. Concluding
that Bell had failed to complete her insurance appli-
cation truthfully, Metropolitan terminated the policy
and returned Bell's premiums.

On May 23, 2002, Metropolitan filed this declarato-
ry-judgment action, asserting that Bell's insurance
application materially misrepresented her loss and
insurance-cancellation history and that Metropolitan
would not have issued an insurance policy had it
known the truth about Bell's claim history. Bell re-
sponded by asserting her right to recover under the
terms of the policy for the total fire loss and by filing a
third-party complaint against Cantrell. The parties
agreed to allow a magistrate judge to preside over the
merits of the case. On February 3, 2004, the magistrate
judge granted summary judgment for Metropolitan
and Cantrell.

1.
Under Tennessee law:

No written or oral misrepresentation or warranty
therein made in the negotiations of a contract or
policy of insurance, or in the application therefore,
by the insured or in his behalf, shall be deemed
material or defeat or void the policy or prevent its
attaching, [1] unless such misrepresentation or
warranty was made with actual intent to deceive, or
[2] unless the matter represented increases the risk
of loss.

Tenn.Code Ann. § 56-7-103; see also id. § 56-6-147
(“[E]very insurance agent ... [shall] be regarded as the
agent of the insurer and not the insured or the insured's
beneficiary.”); State Farm General Ins. Co. v. Wood, 1
S.W.3d 658, 661 (Tenn.Ct.App.1999) (noting that an
insurer may show either that the misrepresentation
was made with the intent to deceive or that the mi-
srepresentation increased the risk of loss). “Whether a
misrepresentation increased the risk of loss ... is a
question of law for the court.” Id. at 661 n. 5; Loyd v.
Farmers Mut. Ins. Co., 838 S.W.2d 542, 545
(Tenn.Ct.App.1992); Womack v. Blue Cross & Blue
Shield of Tennessee, 593 S.W.2d 294, 295
(Tenn.1980). Under Tennessee law, prior loss history
and cancellation of other insurance count as factors
that affect the risk of loss. See Wood, 1 S.W.3d at 662;
Medley v. Cimmaron Ins. Co., 514 S.W.2d 426, 428
(Tenn.1974).

*3 By signing an insurance application and attesting to
its truthfulness, an insured is generally bound to eve-
rything the application contains. See Beasley v. Metro.
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Life Ins. Co., 190 Tenn. 227, 229 S.W.2d 146, 147
(Tenn.1950) (holding that an insured's beneficiary was
bound by the application when “the agent read out the
questions and [the insured] answered them truthfully,
but that without her knowledge the agent changed the
answers to the questions” and the insured “signed the
false application but did not read it”); id. at 148 (“The
foregoing authorities deal with the phase of the law of
contracts where one who has negligently signed a
contract without reading it, seeks to avoid his obliga-
tion, but clearly the converse would be even more
unjust and unreasonable,-that the Courts should im-
pose an obligation, on an innocent Defendant who was
led to make the contract on the careless misrepresen-
tation of the [insured].”); McPherson v. Fortis Ins.
Co., No. M2003-00485-COA-R3-CV, 2004
Tenn.App. LEXIS 18, at *18-19 (Tenn.Ct.App.
Jan.12, 2004) (““An insurer is entitled to rescind cov-
erage for misrepresentations that increase its risk of
loss regardless of whether the agent played a role in
the misrepresentation.... There can be no recovery on
the policy where the insured, failing to read the ap-
plication, affirms the accuracy of the statements
therein contained.”); Giles v. Allstate Ins. Co., 871
S.W.2d 154, 156 (Tenn.Ct.App.1993) (“[I]f, without
being the victim of fraud [the insured] fails to read the
contract or otherwise to learn its contents, he signs the
same at his peril and is estopped to deny his obliga-
tion, will be conclusively presumed to know the con-
tents of the contract, and must suffer the consequences
of his own negligence.”) (quoting Beasley, 229
S.W.2d at 148); Hardin v. Combined Ins. Co., 528
S.W.2d 31, 37 (Tenn.Ct.App.1975) (same); compare
Cook v. Life Investors Ins. Co. of Am., No. 04-5161,
2005 U.S.App. LEXIS 5251, at *12 (6th Cir. Mar. 30,
2005) (noting that, under Kentucky law, “an insurance
applicant who had not read her application before
signing it was not responsible for the false answers
inserted by an agent”).

Bell admits that her application contained a misre-
presentation that increased Metropolitan's risk of loss,
but nevertheless argues that Metropolitan could not
void her policy under § 56-7-103 in this instance.

Bell first argues that Metropolitan could not reasona-
bly rely on the partially completed application form
prior to issuing the policy because (1) the omissions of
answers to some of the questions on the application
form placed Metropolitan on notice that the entire
application form was inaccurate, (2) Metropolitan

never established that Cantrell sent it a signed version
of Bell's application and (3) Metropolitan should have
discovered Bell's insurance history from a “prior
claims” database. As to the last argument, Bell adds
that Cantrell indicated that Metropolitan could have
received information about her prior claims from a
database called “CLUE,” and thus must have known
about her Farm Bureau claims prior to approving and
issuing the policy.

*4 As an initial matter, it is far from clear under
Tennessee law that an insurer must show that it relied
on an individual's answers in her application. See
Loyd, 838 S.W.2d at 545 (“Any misrepresentation
which naturally and reasonably influenced the judg-
ment of the insurer in making the contract is within the
statutory words, ‘increases the risk of loss.” ... It is not
necessary to find that the policy would not have been
issued if the truth had been disclosed.”) (citations
omitted). But even if one assumes that a reliance re-
quirement exists, the fact that the application does not
record Bell's answers to all of the stated questions does
not mean that Metropolitan could not reasonably rely
on the questions that Bell did answer. Nor does the
fact that Metropolitan did not receive a signed version
of Bell's application mean that it could not rely on the
computer-transmitted answers that Bell gave on that
application and Cantrell's assurances that Bell had
signed the application. Cf. Griffith Motors, Inc. v.
Parker, 633 S.W.2d 319, 322 (Tenn.Ct.App.1982)
(information known to an agent is imputable to the
principal). Neither does Bell's speculation that Met-
ropolitan could have discovered her prior claims
through a database before granting her policy excuse
her failure to tell the truth on her application.

Bell next argues that the questions on the insurance
application were in fine print that is so obscure in form
and structure as to be nonbinding. In Par