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MEMORANDUM IN SUPPORT OF
DEFENDANT’S OBJECTION/RESPONSE TO PLAINTIFF’S MOTION TO REOPEN CASE and DISCOVERY TO ENFORCE CONSENT INJUNCTION

Defendant, Debbie Hagan, respectfully submits this Memorandum to support her Objection to Plaintiff’s Motion to Reopen Case and Discovery to Enforce Judgment.
I. FACTUAL BACKGROUND
Church Street Health Management (CSHM); a Limited Liability Company organized under the laws of the state of Kentucky with headquarters at 618 Church Street Suite 520, Nashville, Tennessee.
Defendant is a resident of the state of Kentucky and operates a blog; URL being dentistthemenace.com or blog.dentistthemenace.com.
Plaintiff filed a Verified Complaint [doc-1] against Defendant on or about November 14, 2008. 
Defendant signed a Consent Injunction [doc-11] on or about November 17, 2008 understanding she was agreeing to remove links to the Plaintiff’s own documents they had made available to the public.

Defendant filed a Consent Injunction Compliance Statement [doc-13] on or about November 21, 2008 where by stating she had fulfilled her agreement as set out by the Plaintiff’s in the Consent Injunction [doc-11].  Defendant was with the understanding the items referred to in the Consent Injunction [doc-11] were the items listed in the Verified Complaint.
Plaintiff moved the court to dismiss allegations of Misappropriation of Trade Secrets, Copyright Infringement, and Defamation on or about April 16, 2009, eight (8) days prior to the scheduling conference ORDERED to be held on April 24, 2011.
On July 2, 2011, Plaintiff moved the court for a “Show Cause” hearing [doc-41]..  
A hearing was set for October 17, 2011 in Federal District Court – Western District of Kentucky by the honorable Judge George Goebel.
At the October 17, 2011 hearing, plaintiff did not bother to produce evidence to the court that defendant was in violation of the Consent Injunction [doc-11] or evidence that supported their Motion for Sanctions [doc-40].

Plaintiffs further wasted the court’s time by failing to produce Todd Cruse, whose Declaration [doc-40-1] stated the Defendant was in violation of the Consent Injunction [doc-11]. 
Plaintiff’s have failed to make any effort to provide the Court or the Defendant and proof that a single word in any of the blog posts are actual “Trade Secrets”, “Internal” and/or “Copyrighted”, as contrasted to simply  non-trade secret information which makes them look bad and exposes illegal operations of the company.
Plaintiff reached a multi-state and multi-million dollar settlement with the Department of Justice in January 2010 whereby they are to pay close to $30 million dollars over the next 5 years.

As part of the settlement, the Plaintiff agreed to a 66 page Quality of Care Corporate Integrity Agreement (CIA) whereby they must, among other things, refrain from harassing or otherwise intimidating or prohibit current and former employees or patients, make all records readily available for inspection.  Additionally they are to give their full cooperation to various independent Monitors including but not limited to the Office of Inspector General.
II. ARGUMENT
Plaintiff is a Kentucky Limited Liability Company practicing Dentistry without a License in the state of Kentucky and involved in the illegal act of “fee-splitting” therefore merits no protection under Federal or State Laws.

CSHM’s has a long history of public health violations against innocent children and other crimes against humanity as set out in the Settlement Agreement with the Department of Justice.
At the October 17, 2011 hearing, the Plaintiff’s attorney, Thor Urness, indicated his clients, CSHM, wished to reopen the dismissed case for limited discovery purposes only and would not reopen any claims against the Defendant as set out in the Verified Complaint [doc-1].  

Mr. Urness was advised at the hearing to include any Discovery requests-Interrogatories and Document Request-with any Motion he filed to reopen the case.

The judge further expressed his doubt as to CSHM’s ability to prove any information included in the Motion for Sanctions was a “trade secret”, “confidential” or “copyrighted”.  And further stated he wanted proof for each item and to see the original documents to compare in order to see if items were marked “confidential” or “copyrighted”.  

Plaintiff filed a Motion to Reopen the Case on October 27, 2011.  The interrogatories included with the Plaintiff’s Motion to Reopen Case and Discovery to Enforce Consent Injunction [doc-53] indicated the Plaintiff’s true interest was not to ask the court to find the defendant in Contempt or enforce the Consent Injunction [doc-11]. 
Instead, the Discovery documents included in the Motion to Reopen are narrow in scope and their sole focus is to find the identities of any current or former employees who have had any communication with the Defendant.
Indicating CSHM had no true and legitimate concern about any information posted on defendant’s blog; plaintiff did not so much as ask the court for any kind of immediate, temporary or permanent, relief or seal until the hearing on October 17, 2011, almost 100 days after the Motion for Sanctions was first filed.  Only then did they ask to have the latest reprint, a notebook containing another full copy of what they claimed to be “trade secrets” or “copyrighted materials”.  They have failed to move the court to seal any other pleadings that contain the exact same information.  In light of this, it brings into question their claim that the defendant has violated the Consent Injunction as the reason for bringing this matter before the court.
Plaintiff’s Motion to Reopen the Case and Discovery is for the sole purpose of obtaining the identity of whistleblowers.

Under the provision of the CORPORATE INTEGRITY AGREEMENT, the Plaintiff has a contractual duty to uphold the freedom of its current and/or former employees to speak openly about fraud, mistreatment of children, unnecessary procedures, and other unlawful acts, or violations of dental treatment standards, actual or perceived.  
By bringing this matter before the court, the Plaintiff is in direct violation of the contractual obligation and duty to its employees and more dangerously, puts the physical and mental health of their young patients at risk.

CSHM states their employees sign a confidentiality agreement which is in direct conflict of their duty under the Corporate Integrity Agreement.
CSHM indicated in each pleading they have filed with the court that they wish to enforce the confidentiality agreement; this being the reason for moving this court to reopen the case and allow for limited discovery, which simply amounts to the identities of current or former employees. 
To support this, the Declaration of Todd Cruse [doc 40-1¶ 2] goes into great detail various information CSHM indicates to employees that must be held confidential or they will be exposed to “all rights and remedies available pursuant to State law, including the Uniform Trade Secrets Act.”  The Declaration of Todd Cruse [doc 40-1¶ 2] further states they have put in place an “Internet Policy” that “prohibits” employees Internet communications.  Thus, confirming further violations by CSHM contractual obligation under the Corporate Integrity Agreement with Health and Human Services and the Department of Justice.  
The scope of information CSHM asks the court to consider being proprietary or a “trade secret” goes far beyond the legal definition.  The legal definition as set out in The Uniform Trade Secret Act 1.4:
Trade secret" means information, including a formula, pattern, compilation, program, device, method, technique, or process, that: 

(i) derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use, and

(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
Information that simply exposes wrong doing and misdeeds does not meet the burden of being a “Trade Secret”.  Furthermore, Defendant has no means to draw a conclusion as to whether any information relayed or further discovered is proprietary, copyrighted or trade secret; the practice of dentistry or the “management” thereof it is not the secret recipe for Kentucky Fried Chicken.
CSHM  income is derived from State and Federal tax dollars, therefore information and statistical details are available under the Freedom of Information Act.  This information does not fall under the umbrella of being “Trade Secrets”.
THE MOTION TO REOPEN THE CASE FOR LIMITED DISCOVERY TO DETERMINE THE IDENTITY OF SOURCES SHOULD BE DENIED.

In Management Information Technologies v. Alyeska Pipeline Services 151 F.R.D. 471 (D.D.C. 1993) Charles Hamel, a resident of Virginia, reported wrongdoings of Alyeska Pipeline to the U. S. Environmental Protections Agency (EPA), Congress and other agencies.  The reports resulted in a Federal Investigation and hearings within Federal Agencies and governing bodies including the House of Representatives.  The case alleged Alyeska Pipeline tried to prevent Mr. Hamel and his sources from reporting serious legal violation through intimidation and Mr. Hamel refused to reveal the names of sources within Alyeska who allegedly provided him with company documents that would identify confidential sources.    After the lower Court Ordered Mr. Hamel to turn over all documents, a stay was granted and a reconsideration hearing was held on September 7, 1993.  At the hearing, the Court noted that the information would be discoverable only if the confidential sources could be adequately protected against retaliation.  As with CSHM, Alyeska argued the documents were necessary to learn the identities of Hamel’s sources.  In his written Opinion, Judge Stanley Sporkin U.S. District Court stated “The case law, academics studies, and newspaper accounts well document the kind of treatment that is usually visited upon the public and private employees who speak out as a matter of conscience in issues of public concern.”  He also stated that “the motive for retaliation by employers is obvious” and he was “unimpressed with assurances by the defendant that the whistleblowers would be protected against retaliation.”  Realizing the potential risk to Alyeska Pipeline employees, their families, and the likelihood that future unlawful acts, which could endanger the public safety, by Alyeska Pipeline could go unreported by whistleblowers, on November 2, 1993 an Order was issued that denied Alyeska Pipeline’s access to any information which would lead to the identities of persons whom Mr. Hamel had allegedly communicated. 

Since that time, several laws have been enacted and strengthened, to protect the identity of whistleblowers, including the Frank-Dodd Act, the Whistleblowers Protection Act and the False Claims Act (emphasis added).
Plaintiff’s cited Trepen v Roadway Express, Inc, 194. F.3d 708 (6th Cir. 1999) which has no relation to the matter now before this court.   In the Immunomedics case, the Plaintiff wanted to subpoena Yahoo to find the identity of a “Jane Doe” who allegedly posted information that Jane Doe knew to be “confidential” or a “Trade Secret”.  The Court relied on Dendrite International, Inc. v. John Doe No. 3, 342 (N.J.Super.),  which also said the Court must determine the company had a cause of action and could survive a Motion to Dismiss before the subpoena could be enforced.  In Dendrite, court held plaintiff was not entitled to know identify of anonymous poster because it did not show any evidence of damage on its defamation claim.  CSHM has not asserted they have a civil action against any employee.  Again, under the Corporate Integrity Agreement with the Department of Justice they have a contractual obligation to refrain from any such action that supersedes all else.  A legal remedy CSHM implies they would seek against any employee, as stated in the Declaration of Todd Cruse [doc-40-1 ¶ 2] would be an aggressive act of intimidation and retaliation against the employee.  The identity of current or past employees has no bearing on any alleged violation of the Consent Injunction [doc-11].  The Plaintiff has failed to show proof that one word on Defendant’s blog falls under the legal definition of “Trade Secrets”.
III. CONCLUSION
Plaintiff’s Motion does not support plaintiff’s claim they have suffered any injury that would warrant the court to reopen the dismissed case therefore 
The bases for CSHM’s Motion for Sanctions and Motion to Reopen the Case is Misappropriation of Trade Secrets and that Defendant violated the Consent Injunction [doc-11]. 
 Plaintiff’s Memorandum in Support of Motion to Reopen Case and Discovery to Enforce Consent Injunction [doc- 53-2] fails to support their claim that defendant violated the Consent Injunction [doc-11] and should be DENIED.
Defendant has not committed any unlawful acts as set out by CSHM in their Memorandum [doc-53-2 ¶ 6] therefore, their Motion to Reopen should be DENIED.
CSHM has not made the slightest effort to provide the Court proof the Defendant is in violation of the Consent Injunction [doc-11], nor do they indicate they plan to do so at any time in the future; therefore, the Motion to Reopen the Case and Discovery [doc-53] should be DENIED.

Plaintiff’s Discovery Requests are simply to identify current and/or past employees, which is in violation of the Quality of Care Corporate Integrity Agreement that is enforce therefore, should be DENIED.  
Plaintiff’s Discovery Requests are unrelated to the Consent Injunction [doc-11] therefore the Motion to Reopen the Case and Discovery [doc-53] should be DENIED.
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I hereby certify that a copy of the foregoing “Defendant’s Objection to Plaintiff’s Motion to Reopen Case and Discovery to Enforce Consent Injunction is being serviced via, First Class U.S. Mail, on this the ____, Day of November, 2011.

Thor Y. Urness
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